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UNITED STATES DISTRICT COURT 
SOUTHEKN DISTRICT OF NEW YOR 


PRESCOTT H, RATHBORNE, 

Plaintiff, 

-against- 

CITADEL MAKAGEMENT CO,, INC,, URBAN 
RELOCATION CO., INC., S. GAKFINKEL, 
FMWIN J. GLICKYAN, ODYSSEY HOUSE, INC,, 
87% THIRD AVENUE COHP, and SALBIAN 
REALry CO,, INC., 


Defendants, 


Plaintifi or his complaint, by BHADLE) 


attorney, respectfully alleges as follows: 
JURISDICTIONAL ALLEGATIONS _ 
1, At tho time of the commencement of this action, 
plaint.ff is a citizen of the United States and a resicent of 


the State of Louisiana, 


2. Upon information and belicf, at all times herein- 
after mentioned, the defendants are residents of the State of 
New York, within the jurisdictional area of the Southern District 
Court. 

3. Upon information and belief, at all times herein- 
after mentioned, the defendant corporations were and still are 
domestic corporations with their office and principal place of 
business in the City, County and State of New York, 


4, Jurisdiction lies in this Court under the provisions 


of 28 U.S.C. [322 » because there is complete diversity of citizen- 


ship between plaintiff and defendants and «aore than $10,000 is in 
dispute, 

5. Venue lies in this Court because defendants ars 
located within the State of New York and, upon information and 
belief, within the Southern District area, 


AS_AND_ VOR A _FPTHST CAUSE OF ACT LON 


6. Heretofore, and between 1966 and November, 1972, 
plaint:!f resided in a rent controlled apartment at 200 East 


‘rd Street, Manhattan (hereindter “premise:’), 


7. Upon information and belief, at least since early 


1973, the premises have been owned by defendant SALBIAN, 


8, Upon ‘iPocatien end belief, defendant SALBIAN is 
in fact a corporate creation of defendant GLICKMAN, employed to 
cloak his ownership of this property for reesons hereinafter set 
forth, 

9. Upon information and belief, defendant 873 THIKD 
AVENUE CORP, is the lessee of the premises, pursuant to a written 
agreement, 

10, Upon information and belief, defendant GARFINKEL 
is the poincipal stockholder and controlling person behind de- 


fendant 873 THIRD AVENUE CORP, 


11, Upon information and belief, prior to 1972, defen- 
dant GLICKMAN determined to assemble various properties on the 
block where plaintiff's prmises are located in order to construct 


a large office building on that block, 


12, Thereafter, and prior to 1972, defendants GLICKMAN, 
CITADEL, URBAN and OPDYSSEY HOUSE entered into a conspiracy to 
illegally drive plaintiff and cther reat controlled tenants from 
the block so that they might vacate buildings, demolish them and 


construct the aforesaid office building, 


13, In furtherance of the aforesaid conspii'acy,upon 
information and belief, all defendants entered into a conspiracy 


to drive plaintiff from his residence at the aforesaid premises, 


aie 


14, In furtherance of the conspiracy, defendants per- 
formed at least the following illegal acts: 

- Location of eipht purported "drug rehabilitation" 
centers administered by defendant ODYSSEY HOUSE, although the 
area was not a high drug-use atea; 

- Posting of ungainly signs and unnecessary tinning 
of windows to make the block unattractive and dangerous for 


living; 


- Depriving plaintiff of heat, electricai and other 


vital services; 

- Petitioning to decontrol plaintiff's apartment on 
various improper grounds; 

- Threatening plaintiff's life and property, speci- 
fically inc.uding the axing of plaintiff's front door on June 
27, 1972; 

- -Refusing to provide a secure lock at the entrance 
to the building where plaintiff resided; 

- Refusing to provide plaintiff with an operational 
door buzzer system; 

- Refusal to make repairs to his apartment when 
needed; 

- Placing garbage in the hall in front of plaintiff's 
apartment and grease on the front door thereof; 

- Refusing to paint plaintiff's apartment when due; 

- Failing to provide adequate security for a half- 
vacated block containing a large nunber of "drug reharilitation" 


centers placed there by defendants. 


15. By reason of the above and many other acts of 
harassment, plaintiff suffered grievous mental anguish and in- 
curred huge legal expenses in his effort to maintain his resi- 


dence through the depredations of defendants, 


16. In Novenber 1472, by rearcon of the harassment by 
the conspiring, defendants, plaintiff was forced to vacate the 
premises, 

17. Upon information and belief, the value of statutory 
tenancy rights to the premises at the time he was foreed to vacate 


same was $100,000, 


18, Furthermore, upon information and belief, the value 
of the garden terrace which plaintiff had constructed, as well as 
fixtures which plasntiff could not remove from the apartment when 

bs 


he was forced to vacate as aforesaid was 200,000, 


19, Upon information and belief, all defendants, except 
defendants 873 THIRD. AVENUE CORP, GAHFINKEL and SALBIAN engaged in 
similar acts of harassment toward hundreds of other rent controlled 
tenants, both on this block and in other areas where they were 
engaged in sinilar assemblage efforts and are continuing to perform 
such haracsment acts in such areas, all to the end of driving these 


tenants from their homes illegally. 


20, Furthermore, these acts of harassment, by forcing 
plaintiff to vacate his home, “cprived plaintiff of property without 
due precess of law and deprived him of his right to privacy and 
quiet enjoyment of his home, all in violation of the Constitution 
of the United States and the State of New York, 

AS AND FOR A SECOND CAUSE OF ACTION 

AGAINST DEFENDANTS 873 THIRD AVENUE 

CORP, and S, GAKFINKEL 

21. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in paragraphs 6,9,10, and 15 through 20 
with the same force and effect as if fully set forth herein at 
length, 

22. Upon information and belicf, at all times hereinafter 
mentioned, defendant 873 THIRD AVENUE CORP, operated as plaintiff's 
landlord, 


ah. 


23. Heretofore, and prior to 1972, defendants 873 THIRD 
AVENUE CORP, and GARFINKEL determined to drive plaintiff out of 
his rent controlled apartment at 200 East 53rd Street, Manhattan 


for purposes of their cconomic gain, 


24, Upon information and belief, in furtherance of this 
effort, said defendants performed the following ects of harassment 
against plaintiff: 

- Depriving plaintiff of heat, electrical and other 
vital services; 

- Petitioning to decontrol plaintiff's apartment on 
various improper grounds; 

- Threatening plaintiff's life and property, speci- 
fically including the axing of plaintiff's front door on June 
27, 1972; 

- Refusing to provide a secure lock at the entrance 
to the building where plaintiff resided; 

- Refusing to provide plaintiff with an operational 
door buzzer system; 

Refusal to make repairs to his apartment when needed; 

- Placing garbage in the hall in front of plaintiff's 
apartment and grease on the front door thereof; 


- Refusing to paint plaintiff's apartment when due, 


WHEREFORE, plaintiff demands judgment against defendants 
and each of them in the following sums: (1) $100,000 for the value 
of his statutory tenance; (2) $200,000 for the value of property 
he was forced to abandon when he vacated the premises as afore- 
said; (3) $25,000 for legal, psychiatric and other expenses; 

(4) $175,000 for severe mental anguish; (5) $500,000 for exemplary 


damages, together with appropriate interest and the costs and 


disbursements of this action, 


RADLEY By DAVIS/ 
Attorney for Plaintiff 
1235 Park Avenue 
New York, N.Y. 10028 


UNITED STATES DISTRICT COURT 
SOUTiiERN DISTRICT OF NEW YORK 


PRESCOTT H. RATHBORNE, 


Plaintiff, Civil Action 
File No. 
-against- 73 Civ. 612 


\ MANAGEMENT CC., iN@., URBAN 
RELOCATION CO., S. GARFINkxcL, EDWIN 
J. GLICKMAN, ODYSSEY HOUSE, INC., 
873 THIRD NUE CORP. and SALBIAN 
REALTY CO., INC. 


Defendants. 


Defendants, S. GARFINKE ang 873 THIRD AVENUE 
CORP., by STEINSERG, answering the con- 
plaint of the plaintiff herein, respectfully show to this 
court and allege: 


ANSWERING THE JURISDICTIONAL 
ALLEGATIONS _ 


FIRST: Deny having knowledge or information 
sufficient to form a belief as to the allegat:ons contained 


in paragraphs numbered 1 and 5. 


SECOND: Deny having knowledge or information 
sufficient to form a belief as to the allegations contained 
in paragraphs numbered 2 and 3 except admit that S. GARFINKE 


is a resident of the State of New York and 873 THIRD AVENUE 


CORP., is a domestic corporation having its principal place 


of business in the City, County and State of New York. 


ANSWERING THE FIRST CAUSE OP 
ACTION ry 


| 
| 
| 
FOLIO 4 THIRD: Deny the allegations contained in se 


graphs numbered 6, 10, 13, 14, 16, e 19 and 20. 


FOURTH: Deny having knowledge or information 
sufficient to form a belief as to the allegations contained 
in paragraphs numbered 7, 8, ll 

ANSWERING THE 
OF ACTION __ 

PIFTiH: Defendants make the same admissions 

and denials as to paragraphs numbered 6, 9, 10 and 15 through 


; 20, referred to in paragraph numbered 21 as were made in the 


| 
same numbered paragraphs alleged in the first cause of action). 


SIXTH: Deny the allegations contained in para- 
graphs numbered 22, 23 and 24. 
AS AND FOR A FIRST DEFENSE 


DEFENDANT 873 THIRD AVENUE 
CORP _ALLEGES: _ 


SEVENTH: That on or about the day of May, 
1966 and the 3lst day of December, 1967, plaintiff and de- 


fendant 873 THIRD AVENUE CORP. entered into written leases 


for apartments 4 and 5 in premises 873-875 Third Avenue, also 
known as 200 East 53rd Street, Borough of Manhattan City of 


New York. 


of apartments 4 and 5, and for his convenience, comfort and 
suitability, and without permission of defendant 873 THIRD 


AVENUE CORP., performed certain work in the subject apartment 


EIGHTH: That plaintiff, during his occupancy 


FOLIO 7 


NINTH: That upon abandonment by plaintiff of 
said apartments 4 and 5 on November 18, 1972, without notice 
2 CORP. plaintiff failed to re- 


A 


store apartments 4 and 5 to their prior condition. 


TENTH: That by reason of the acts and conduct | 
| 
of the plaintiff, defendant 873 TiiIRD AVENUE CORP. was com- | 


pelled to and did spend the sum of $3,000.00 to restore the 
apartments 4 and 5 to a habitable condition. 
AS AND FOR A SECOND 


DEFENDANT 873 TilIRD AVENUE 
CORP. ALL ESES: _ 


ELEVENTH: That during the term of the statu- 
tory tenancy of the plaintiff, the State of New York enacted 


Chapter 323 of the Laws of 1971, effective May 1, 1972,which 


was enacted into Section 18 of the Rent and Eviction Regula- 
tions of the Housing and Development Administration, Depart- 
ment of Rent and Housing Maintenance, Office of Rent Control 


of the City of New york. 


TWELFTH: That pursuant to Section 18, the de- 
fendant 873 THIRD AVENUE CORP. filed an application on or 
about July 20, 1972 with the Office of Rent Control to decon- 


trol one of the apartments occupied by the plaintiff. 


‘ 
THIRTEENTH: That plaintiff filed an answer to 


the application of 873 THIRD AVENUE CORP. with the Office of 
Rent Control and after due consideration, the application for 


Gecontrol of apartment 4 was granted. 


FOURTEENTH: That thereafter plaintiff filed a 


FOLIO 10 


protest in accordance with the rules and regulations of the 


Office of Rent Control of the City of New York. 


FIFTEENTA: That prior to a decision by the 


| 


Rent Administrator, plaintiff voluntarily vacated both apart+ 


ments 4 and 5 and the Office of Rent Control deemed the pro- 


{ 
test moot by reason of plaintiff's conduct and by order dated 


December 29, 1972 the Office of Rent Control dismissed the 
protest of the plaintiff. 
AND FOR A THIRD DEFENSE 


NDANT 873 THIRD AVENUE 
CORP. ALLEGLS: _ 


SIXTEENTH: That on o¢ about July 2, 1972, 
plaintiff filed a harassment proceeding with the Office of 
Rent Control against 873 THIRD AVENUE CORP., the subject of 
which was substantially based upon the allegations of plain- 
tiff's complaint, and a hearing was held on plaintiff's 


harassment application by the Office of Rent Control. 


SEVENTEENTH: That by reason of -laintiff's 
voluntarily vacating apartments 4 and 5 in premises 873 
873 Third Avenue, also known as 200 East 53rd Street, Bor- 
ough of Manhattan, City of New York, plaintiff's harassment 
application is deemed denied by the Office of Rent Control. 
AS AND FOR A FOURTH DEFENSE 
DEFENDANT 873 THIRD AVENUE 
CORP. ALLEGES: 
EIGHTEENTH: That heretofore and on or about 


the 8th day of June, 1972 plaintiff commenced an action in 


FOLIO 13 


14 


the Supreme Court of the State of New York, County of New 
York, against Munchtime U.S.A. and 873 THIRD AVENUE CORP. 


upon a verfied complaint. 


NINETEENTH: That said action was basically 
upon the same facts as in the subject proceeding and the 


within matter is therefore res judicata. 


TWENTIETH: Tnat on the date set for trial by 
a~Justice of the Supreme Court, plaintifr and his attorney 
failed to appear and the presiding justice of the part 
directed the clerk of the court to communicate with plain- 
tiff's attorney, who in turn,notified the clerk of the part 


that he was discontinuing the action. 


TWENTY-FIRST: That pursuant to order of the 
justice then presiding, the action was marked "discontinued" 
‘ AS AND FOR A FIFTH DEFENSE 


DEFENDANT 373 THIRD AVENUE 
CORP. ALLEGES: _ 


TWENTY-SECOND: Tnat this court has no juris- 
diction of the subject of this action. 
AS AND FOR A SIXTH DEFENSE 
AND BY WAY OF COUNTER-CLAIM 


AND SET-OFF DEFENDANT 873 
THIRD AVENUE CORP. ALLEGES: 


TWENTY-THIRD: That by reason of the default 
of the plaintiff in the observance, performance and compli- 
ance with the terms of the leases entered into between plain 


tiff and defendant 873 THIRD AVENUE CORP. and in accordance 


FOLIO 16 |} with the terms thereof, the plaintiff is indebted to the de- 


fendant 873 THIRD AVENUE CORP. in the sum of $5,000.00 for 


professional legal services rendered. 


TWENTY-FOURTH: That plaintiff failed to give 
thirty (30) days' notice to the defendant 873 TilIRD AVENUE 
CORP. of his intention to vacate apartment 5, in accordance 
with the Rent and Eviction Regulations of the Rent Control 
Law and in consequence thereof is liable to the defendant 
873 THIRD AVENUE CORP. for rent for one month, in the sum 
ef $250.00. 


' 
TWENTY-FIFTA: That plaintiff failed to pay to} 
| 


the defendant 873 THIRD AVENUE CORP. rent in the sum of 
$500.00 for apartments 4 and 5 for the month of November, 


1972. 


WHEREFORE, defendants 873 THIRD AVENUE CORP. 


and S. GARFINKEL demand judgment dismissing the complaint 


and for judgment in favor of 873 THIRD AVENUE CORP. on its 


counterclaim in the sum of $8750.00, together with the costs 


and disbursements of this action. 


Dated: New York, March 13, 1973 4 
eo 
Pe HF iy 


MAX STEINBERG 

Attorney for Defendants 
873 Third Avenue Corp. 
and S. Garfinkel 

No. 6 East 45th Street 

NewYork, NewYork 10017 

MU. 2-1582 
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SOLOMON, Jud 
This is 
charges tnat 
vacating his 
in damages. 


which caused 


cost of cleaninz the apartment and 
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Luis 


Roads 
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mee ose 
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S. Garfinkel and 373 Third 
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ge: 

am action :.r wrongful eviction. Rathborne 


Garfinkel, nis landlord, harassed him into 
apartment, and he claims more than $200,000.00 
Garfinkel denies responsibility for the events 
Rathborne to vacate and counterclaims for the 


c-2 month's rent. 


Rathberne was the lessee of two apartments (apartment 4 


and apartmen 


Apartment 4 


is the fourth fioor. 


December, 


June, 1966 


Page lL. OPI 


1965. 


t 5) at 200 East 53rd Street, New York City. 

is the third story of the building and apartment 
The lease for apartment 5 was signed in 
The lease for apartment 4 was signed in 


The lease for apartment 4 provided the 


NION 


a 


2 


fa... 


oerxs 2c ao f+ fw te 


*Rathborne had the exclusive use of the roof of the two- 
story building which adjoined his building (the adjcining 
roof), and allowed him to improve the adjoining roof. Each 
lease was for two years. Recause the building was rent- 
controlled, Rathborne was ertitled ©» remain in the apart- 
mencs after the leases expired at € same rental and on the 
same terms subject only to changes authorized by the Rent 
Control Conmission. 

During the early part of the tenancy, Rathborne's 
relations with Garfinkel were satisfactory. Beginning in 
1970, the relationship deteriorated. A number of incidents 
involving the tenancy Occurred, and in November, 1972, 
Rathborne vacated his apartment. 

Under New York law, constructive eviction Occurs when 
a landloru's grossly insulting and threaceuing conduct 
seriously and substantially deprives the tenant of quiet 
enjoyment of his premises, and as a result, the tenant 
vacates his premises within a reasonable -eriod of time. 
Barash v. Pennsylvania Terminal Real Estate Corp., 26 N.Y.2d 
77, 256 N.E.2d 707, 710 (1970); Gillingham v. Goldstone, 

21 Misc.2d 690, 197 N.Y.S.2a4 237, 238 (Munic. Ct., Bronx Co. 
1959). To prove constructive evicticn, Rathborne must prove 
that he vacated because of Garfinkel's wrongful acts and 
that he vacated within a reasonable time after the wrongful 
acts occurred. I find that Rathborne failed in such proof. 

Rathborne contends that Garfinkel threatened him. I 
find that these so-called threats were provoked by Rathborne 
For example, Rathborne charges that, in the chambers of a 
state court judge, Garfinkel called Rathborne a bigot and 
threatened to "get him". But Garfinkel did this only after 


Rathborne insulted Garfinkel. 


I find that Rathborne was a constant source of irritation 
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| énd continually provoked Garfinkel. 


Rathborne should have 


anticipated ti \t Garfinkel would react co Sis remarks. 


I also find that much of what Rathborne characterizes 


as threats did nmct amount to threats. They were merely pre- 


dictions of difficulties that Rathborne would encounter unless 


he charged his attitude and his actions. 
believed that Rathborne's door had been axed by one of Rath- 
borne's former guess whom Rathborne had thrown cut. 
also believei that Rathborne's problems stemmed 
his dispute w: 4 Munchtime, another Garfinkel tenant, which 
operated a fast food service on the ground floor. Munchtime 
had installed an air conditioner on the adjoining roof in 
1966. It had the right to install the air conditioner under 
a lease which predated Rathborne's leases, and Rathborne did 
not object to its installation. Later, Rathborne began to 
deny Munchtime access to the adjoining roof. 

Rathborne contends that Garfinkel intenciouaiiy turned 
off his electricity for six weeks in June and July, 1972. 
Rathborne's fv o: was in Munchtime's basement. 
air conditior..cs were ccntinually blowing his own fuses. 
Then, when Rathborne refused Munchtime access to the 
adjoining roof, Munchtime reacted by refusing Rathborne 
access to the fuse box. Garfinkel was unsuccessful in his 
attempt to resolve the dispute because Rathborne was intren- 
sigent. Garfinkel was angry and complained that Rathborne 
would do nothing to settle the dispute. 
failed to prove intentional misconduct by Garfinkel. 

Finally, even though Garfinkel failed to promptly 
repair Rathborne's buzzer, this failure was insufficient 
to constitute a cons*rucztive eviction. 

In 1958, the chare er of the neighborhood beg... to 
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rimarily from 


Rathborne's 


I find that Rathborne 


| 
| 
| 


For example, Garfinkel 


i 


| 


Garfinkel 


\ deteriorate greatly. There was an atcempt by a developer 


to "assemble" (ccmpletely purchase) the block in which 


Varfinkel's building was located. The developer bought 


other buildings and then left tnem vacant. Drug rehabilice- 
tion centers moved into tne slock. Vandalism and street | 
crimes increased; transients and addicts freyuented the 
streets. Rathberne introduced no evidence to show that 
Garfinkel participated in the #ttempt to assemble the block 
or was responsible for the change in the character of the 
neighborhood. Im my view, this change in the neighborhood 
and the dangers it posed to =he residents caused Rathborne | 
to meve. | 
Even if Garfinkel's acts constituted a constructive 
eviction, which I find they did not, Rethborne cannot | 
complain of those acts because he did not vacate the premises 
within s reasonable time after the acts occurred. Most 


authorities hold that a tenant must abandon his premises 


within a month of the landlord's acts. 91 A.L.R.2d 638, P 22 
647. In Merritt v. Tague, 94 Mont. 595, 23 P.2d 340 (1933), | 

a landlord harassed a tenant for two months, and the tenant 
vacated the premises three months later. The court held 
that the tenant could not recover. New York appears to hold 


that the tenant «'st abandon within two months. Waldene 


’ 


Realty Co. v. Pfalzer, 223 App.Div. 787, 227 N.Y.S. 649 
(1928). In addition, a tenant cannot recover when the 
wrongful acts about which he complains have ceased. Goldberg 
v. Lloyd, 110 N.¥.S. 530 (1908). 

Rathborne vacrted in November, 1972. The Munchtime 
air con.itioner was instilled in 1966. The host: lity 
between Garfinkel and Ra.iborne began about 1970, The 
electricity was restored in July, 1972. The buzzer never 


worked, and the lock was broken since June, 1972. Even 
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assuming fault on the part of Garfinkel, Rathborne, in 
waiting as long as he did to vacate, cannot now argue that 
he was constructively evicted. 


The evidence does not support Garfinkel's claim for 


$8,200.00, which he contends he paid to clean the apartment. 


Nevertheless, under the le-.se Rathborne is liable to 
Garfinkel for $50C 00 for failing to give thirty days 
notice before he vacated. This may be set off against 
Rathborne's $500.00 deposit which Garfinkel kept. 


This opinion shall constitute findings ef fact nd 


aclusions of law in accordance with Fed. R. Civ. P. 52(a). 


A judgment in accordance with this opinion may be 


entered. 


Dated this 24th day of April, 1°75. 
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1 | PRESCOTT RATHBORNE ! 
e > an wes thereupon produced as a witness in his cwn | 
| 
3 | behalf, and having been first duly sworn to tell | 
' 
4 the truth, the whole truth, ance nothing but the \ 
5 | truth, was examined and testifiec as follows: 
| 
| ; eee 
6 | SHE CLERK: Please be seated. State your | 
i 
| ‘ ; | 
7 | full name and spell your last name. 
i 
8 | THE WITNESS: Prescott ii, Rathborne | 
H 
9 | R-a-t-h-b-0-r-n-e . 
! 
10 THE CLERK: Prescott H. Pathborne. 


VXAMINATIG? 


| 
| 
| 
12 | BY THE COURT: | 
| 
| 


13 | Q You live in ifew Orleans at the present time, con't 


| you? | 


15 Ay Yes. 


| | 
| 

16 | @& iow lone have you lived there? 
| 
17 A Since November of 1972, Your iJcnor. | 
18 Q Prior to that time, did you occupy the premises owned | 


19 by the defendant? 


20 A Yes, sir. 
Q Did you move into Apartrent No. 5 in January, 1966? 


22 A Yes, sir. 


23 Q And, Apartment No. 4, some five or six months later? 
24 A Yes. 
os) 25 Q You made considerable improvements in the apartments? | 
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A 


Q 


A 


THE COURT: Co ahead, 


DIRECT EXAMINATION 


‘R. JACOBS: 


sibs COURT: OW is that coline to.%  @ or 
isprove ény issue in this case? 
MR. JACOBS “Oo show what his intent was when 
he woved into the apartirent. 
MR. STRINBERG: Your Uonor, I ohject to that 


question. It is not relevant to the inquiry, 

THE COURT: Go ahead, 

THE WITNESS: I had looked ---- 

THE COURT: Don't answer the quescion. 
(By Mr. Jacobs) Mr. Rathborne, could you briefly state 
what improvements you mace to the apartment? 
From the inner structure working as the building was 
recor3tructed, October, November, Decenber of '65 -~-- 

MR. STEINBERG: Your Honor, just a minute. 
Ne is making a conclusionary statement when the 
building was constructed. 

THE COURT: Didn't you have a list of those 
improvements? 


MR. JACOBS: I submitted to Your Honor a report. 
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THE COURT: You con't have to put that in new. 
(By Mr. Jacobs) Mr, Rathborne, was there an inner 
stairway from one floor of your apartment to the 
other floor? 
From the beginning, yes. 

MR. STEINBERG: Your Honor, just a minute. 

THE COURT: He is testifvina. You will have 

cross-examine, 
the question, was 

there an inner stairway. Ue has to take the building 


an accordance with the situation of occupancy. 


TUE COURT: The objection is overruled. Let 


him continue his examination. 
Did anyone else have acces: 
apartment? 
No, six. 
Row Cid you get from the lower floor of the building 
to the first flcor of your apartment? 
Through my doorway. 
Covld anyone get into either the third floor of the 
building or fourth floor without entering into that 
door? 
No, sir. 
Was there a wall alonaside ---- 
THE COURT: ‘What is the purpose of this examination 
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1 | ONS: To sho our Honor, i 
i 
i| To 
2 |i epartment. I am not coing toa co into it 
i 
| 
3 Your Honor. 
H 
4 | THE COURT: Yeu have got to show so 
| 
! 
5 to indicate he is not bound the decis 
6 Rent Control Cormission Is that the pu 
7 this? 
8 MR. JACOBS: Yes. It will take two 
9 | Your Honor. I want to shav cone picture 
} 
10 | Honor can look at. Does this depict the 
| - 
il going up from the first floor of your ap 
| 
i 
12 | the second floor? 
\| 
13 } THE WITNESS: Pight. 
| 
14 } MR. JACOBS: I offer Exhibit 29 for 
| 
15 | THE COURT: Acritted rrovisionally. 
i ne? s ° t “ 
16 | (Plaintiff's Exhibit 
i 
H 
| was received in eviad 


| ly.) 


Q (By Mr. Jacobs) Mr, Rathborne, prior to 
ments to your apartment and to the terra 
discuss tha. with the landloré and his a 
Yes, sir. In 1965, I discussed at great 
both Mr. Garfinkel and Mr. Steinberg the 
these two floors a duplex apartment with 


case going to the roof of the floor. 
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which 


| 
idea of making 
a spiral stair- 


/ ; 
/ 
D 3 fpf 
cne I 21 (f-f 
: ; i ae 
tf was one 
ver Geeply, 
° Nth ariti+ 
ority 
on of the 
rpose of 
minutes, 


stairway 


artment to 


identification. 


20, 


Photograph, | 
ence provisional-+ 
making improve- 
ce, did you 

ttorney? 


length with 


a conclusionary staterent. 
THE COURT: tr. Steinbere 7413 
seat anc keep still. 
STEINBERG: 

THE WITUrSS: 
time 
that was the reason 
of occupancy until 

r. Jacobs) 
the conversation was. 
putting a garden into 
Yes, sir. 
What did vou say to them? 
I wanted to pvt a crecnhouse, a temporary greenhouse 
over on the floor as well as the one on the second 
Fioor. 

THE COURT: Now is this going to prove or 
Cisprove any issue in the cease? 
Was there any air-condition unit there when you 
moved in? 


Absolutely not. 


Will you stipulate these were the leases, Exhibits 


1 and 2? 


(Exhibits handed to mr. Steinbera.) 
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bs) 


I a2 thbor: a b oP: 
This is okay. 
fir COURT: he leases are adnitted. hey 

speak for thenselves. 

(Whereupon Plaintiff's 1iubits 

1 na ne iF eases, ere TECCLVeEC 

in evidence.) 
by Mr. Jacobs) '’r. Rathkorne, the terrace with the 


air-condition unit cf Munchtire was ultimately placed 


The acjoining roof on the two-story builéing that was 
- 9 % “77 y 
parallel with 1 thardc floor. 
THE COURT: It wasn't over your Apartment No. 4? j 


THE. COURT 's Was it over Apartrent No. 5? 


1 
Zz 
“4 
69) 
2) 

*. 
68) 
- 
a | 
. 


THE COURT; Tt was in the adjacent apartment? 
THE WITHRESS: Yes, sir. 
(By Mr. Jacobs) It was over the space occupied by 
Park's Tours? 
Yes. 
MR. JACORS: Your Honor, I weuld point out to 
Your Honor Paragraph 35 which aives the plaintiff 
exclusive use of that roof. 


THE COURT: AJ1 richt. Go ahead. 


(By Mr. Jacobs) Nr. Pathborne, do you recall when the | 
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air-conditioning 
to when you moved in? 


About six 


THE WITNESS: 
IVE COURT: 
Mr. Jacobs) 


that en the 


No, sir. 


When you discovered the air-conditioning 


roof, what did you do? 
I telephoned Mr. Steinberg usually 
I talked to the people that had 
What cid you tell Mr. Steinbere and Mr. Garfinkel? 
I told them If had exclusive use of the roof. We 
tol’ me he didn't care, 
Who told you? 
Both Mr. Steinberg anc Mr. Garfinkel. 

THE COURT: Dic you have exclusive use of the 
roof over the adjacent tenant? 


THE WITNFSS: Yes, sir. 
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Be ad set ‘ a og 
| Pathborne D 25 4) ff | 
# : - —— = ~ arse eee ee ~- 2 te ee ht + 
1 | THE COURT: I thought it was over your own 
J 
{| 
& | 
2 Ii apartment. 
3 Ae WITHESS X had two roofs, Your "onor, over 
I 
4 || partment 4 and over Apartment 5. Apartments 4 and 
Hy 
\ 5 | 2 were over each cther and ebeve 5 was one roof. 
6 That's not the roof in a ostion at this rorent. 
7 MR. JACO ¢ can shot thet. 
! 
! i 
8 IT cot T would like to sce it. 
9 MR. JéCODS: FE am having it marked richt now. 
| 
os | 
10 | 2c CC shew 1 to me on ¢ lease that 
11 | you have. | 
ty 
| 
12 | +34. WITNESS ¢ his is Apaztrent 5, Your Honor. | 
i } 
{| { 
13 | This is Apartment 4. And, this is the adjoinine two- 
| 
se 7 ro : > . os —_, i - a ~ 
14 | story building. =nis is the roof over Apartment 5 | 


15 | back here. 
16 | THE COURT: Where was the air conditioner 
17 installed? 


18 THE WITNESS: These tvo thinas alrost are in the 


19 center of this roof; there are two machines. 


20 THE COURT: Did vou lease this premise? 


21 THE WITNESS: This whole roof which went back 


nN 
N 


re. 
23 THE COURT: Is yours? 
24 THE WITNESS: Yes, sir, right to this box here. 


“ ee 25 THD COURT: Is there any Gispute about that? 
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Pathb orne 
MPR. STCINDERG: May I sce the language of the 
lease before I corrit myself to the Court? I don't 
want to see that self-serving rpicture. 
THE COURT: Diecn't you know about this 


long time aqo, 


THX COURT: 


I just want to 
I did look at the lease, Judee. This is the one, 


that's right. Judce, this lease is rine, Paracraph 


35. But I absclutely erphatically cCeny adding of 
the word improverent. I never wrote that. That's 
not my hancwriting. 


THE COURT: I get the 


(By Mr. Jacobs) 


identification is a fair rendition of the way your 
roof looked, this roof extension in approximately 
Noverber of 1972? 
Yes, sir. It is an understatement. 

MR. JACOBS: I offer this into evidence. 


THE COURT: I am not acmitting it for the 


purpose of showina all the foliage. I am admitting 


it for the purpose of showing the extension. 


(Plaintiff's Fxhibit 33, 
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Picture, was received in evicence.) 

(By Mr. Jacobs) Now, Mr. Pathborne, with regard to 
these air-conditioning units there on the roof, cid 
there come any tine where people asked you for per- 
mission to go on your roof to repair these units? 
Yes, sir. 
How many times? 
Well, over a hundred, sir. 
Dia you ever grant vermission? 
Yes, sir. 
Did there come a time when you complained about people 
going on the roof? 
Yes, sir. 
Mr. Rathborne, I show you Fxhibit 3 for identification 
and ask you if this is a letter you wrote to 
Mr. Steinberg about ‘he air-conditioning units on 
the roof? 

THE COURT: Haven't you shown that to your 
own witness yet? 

THE WITNESS: Yes. 

MR. JACOBS: Yes, Your Nonor. I want to offer 
it into evidence. | 

THE COURT: Admittec 

(Plaintiff's Pxhibit 3, 


Letter, received in evidence.) 
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Rathborne D 21 if, 


4 
Pathborne ee tj 
MR. JACOBS: I also offer Mxrhibit 4 into 


evidence, Exhibit 5 and Fxhibit 6. 


THE COURT: Why don't vou give me all the exhibits 
connected with that request. 
MR. JACODS: That's it, Your Honor. 
(Whereupon Plaintiff's Exhibits 
4, 5, and 6, Letters, were 
received in evidence.) 
MR. STEINDERG: Aren't these letters self-serving? 


He said he sent them to Mr. Garfinkel and to me. 


THE COURT: What difference would it make? 


(By Mr. Jacobs) Mr. Rathborne, did there come any 


time when there was violence in connection with this 


Yes. 
MR, STEINBERG: Objection. 
THE COURT: Objection overruled. 
When was the first time? 
I don't know which was the first time, sir. 
Approximately when? 
In mid-1972, around June of 1972. 


What hr~nened? 


| 
| 
| 
| 
roof condition? 


Mr. Garfinkel orderee these very large men who were 
dressec ii. uniforms to shove me around, push me. 


THE COURT: Did you sea him eco it? & 
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THE WITNESS: Yes, I was there. 

THE COURT: You heard him order them to do it? 

SHE WITNESS: Several tines, Your Honor. 

MR. STEINBERG: Your Nonor, there is no allegation 
in the complaint about that. This is a surprise to me. 
There is nothing in any allecation of the complaint 
in this matter which alleces that we hired sorebocy 
to push hir around. 

THE COURT: He is claiming that vou interfered 
with his peaceful possession. Ile can sho it in 
various ways. The objection is ov rruled. 

Q Were there any other incidents? 

THE COURT: Wait a minute. I want to ask him sore 
questions ahout that. 

THE WITNESS: Yes, sir. 

EXAMINATION 

BY THE COURT: 

Q What did Mr. Carfinkel tell tho. e people? 

A On the roof, Your Honor, when he was right there, 
he said, "I don't give a fuck what he Says. Go do 
what I want. Shove him down, push him." 

Q Why were these men on the roof? 

A I believe harassment, Your Honor. 

Q By whom were they employed? 


A I really don't know, Your Honor. 
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Sa Pathborne  _ 
Did you ask them? 
I probably cid on sone occasions. 


They wore uniforns? 


Sometimes, yes. 


Dic they wear uniforms of electrical rey 


Sometines it may have anpe.csed that way. 

In addition to SUrpos rarassing you, did 
they also come for the purpose of fixing the air- 
conditioning unit? 

llundrecs of tines in two vears. 

Did they work on the air-conditioning unit? 

Usually not, sir. Usually they care » there to 
talk. 

To talk? 

Yes, sir. 

Was Mr. Garfinkel on the roof at that time? 

lo, sir. 

Where did you hear him give the directions to those 
four men? 

I believe every one of these times, Your Honor, he was 
about four feet away on Mr. Fllenbera's sky exit, 
the fire exit. 

Can you tell me with greater accuracy or specificity 
the date upon which he made that statement to you? 
There were several statements made several tires. 
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happened several times. 

Yell me the first tire, as 

June, 1972? 

Vaguely, Your lionor, yes. This happened repeatedly. 

Does that mean June, July ane August of 1972? 

And September, October and in Nevember, I would see 
imkel on that little sky thing with people 

ascending them on the recf or in sone other way 

tapping on the window, just being a recular nuisance. 

When dic you vacate the premises? 

The end of Noverber, 1972. 

In addition to that type of harassment, did he harass 

you in any other way? 

Yes, sir, many times. 

Can you tell me how he harassed you? 

Well, in the judge's chambers in the courthouse prior 

to this. : 

What kind of case was that? 


This is when I was trying to reget my rent back. 


What year was that? 


I believe it was in '72; maybe the end of '7l, sir. 


I con't recall the date, 
Your lawyer says it was in ‘71. 
Yes, sir. 
MR. JACOBS: Your Honor, the court appearance is 
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peal _ FPathborne | 


February lst of '72 that he's talking about. 
(Dy the Court) sat did Mr. Garfinkel tell you? 
Mr. Garfinkel told me he was aqoing to take care ¢ 


me. He said, "You remember when I mentioned to you 


me 
Peter Dethmore was killed. You're playing with people 


you shouldn't mess with." 

Did he threaten you in any other way at anv other tine? 
Yes, sir. This sort of threatening thine went on 
several other times. 

Did you have the doors of one of your apartments broken 
into? 

It was battered, sir. 

Who dig that? Were you there? 

Yes, Iwas in my apartnent. I did not see the 

Was the coor hattered badly? 

There was steel on the inside that went throuch the 
wood, yes, sir. 

At another time was there grease put on the door? 
About three other -- there were three times grease 

was put on; some of it was feces. Many months later, 
they rut crease all over. 

Were you having any other problems with other persons 
other than Mr. Garfinkel in that apartment? 

There were various people. 

Who were they? 
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A 


A 


wd 


Vell, most of them I ¢cidn't know. Mr. Steinberc was 
more threatening than Mr. Garfinkel. 

Mx. Steinberg is the lawyer? 

Yes, sir. 

Does he live in the building? 

No, sir. 

Does he have an office in the building? 

No, sir. 

Ne threatened you also. But, was there any other 
person in the building who threatened you? 


Mr. Avolon also did. 


What did Mr. Avolon tell you’ 


e 


‘ 
ie 


% 


tlso made the comment about Mr. Dethrore. 

Was there anyone else? What else did Mr, Avolon do? 
He was sometimes with these people that came to repair 
the air conditioner. 

Will you tell us who Mr. Avolon is? 

He is the head of Munchtime,. 

He is the man who was the heac of the organization 
that installed the air-conditioning unit? 

That's what I understand. 

Was there anyone other than Mr. Avolon, Mr. Garfinkel 
and Mr. Steinberg who harassed you or threatened 


you in any way? 


Rathhborne D Ee 
ae <li ce 


Lif / 


Sir, I got -- I must have gotten thirty phone calls that 
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said, "You know what happens to people who don't 

give in to us." 

Who were they? 

Sir, I don't know. I had people core to the door, 

I would see their faces and the: would say, "Z have a 
packace for you. Come on out ana get it.” Other 
times they would sav, “I have a gift for you. Come 

on out and get it," 

Dic you go out? 

No, sir. 

How do you know it wasn't a qift for you? 

I said, “Show it to me." I mean, these people were 
Gressed usually very nice. Another time, several times 
people said they are from the building department. I 
said, "Do you have a card or sorething? Do you have a 
badge?" They would just leave when I would ask for 
identification. 

Mr. Rathborne, did you use these two apartments solely 
for the purpose of residence? 

Sir, I worked for myself. I received no money other 
than my own money that I received. I had no building. 
I did audio vision. I looked at pictures, mostly it was 
slides and some film. 

For whom? 


For myself, sir. 
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rr 6 In other words, you are the beneficiary of a trust 
ite 2 or some funds that you use for the nurvoge of living 
} 
3 | expenses? | 
4 A For whatever I prefer. | 
| | 
5] a You also are the head of an oraanization called | 
| 
6 | Mind? | 
\ | 
7 A Yes. | 
8 Q Will you tell me briefly what that is? | 
9] A Sir, it's a way to have better cducational programs | 
! 
10 | for children of all ages, races alobally. Sesame 
| 
11 | Street was an idea that actually is about forty years | 
12 | old, thirty years old. And, what we are doing is | 
13 the idea for making education far better for many more 
14 people. | 
15 Q) Now big is the organization? | 
| 


16 A Well, before we called it Mind, we called it Prescott 


17 Rathborne Productions. We had Reno Debosa (phonetic) | 
18 as an advisor to the thing. We had Buckner, we had 

19 Mr. Fuller. We had the president of the National 

20 Council of Churches. We had John McKell (phonetic). 


21 a) Did you produce any films? 


22 A We have done some experimental research, sir. 
23 Q Do you have members that belong to the organization 
24 that fund it? 


25 A No, sir. 


i a 
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liow was it funded? 

I funded it, sir. 

iiow long have you been working with that group? 
Since 1965 about; and, in 1970 is when we finished 
our research. And, we had planned to go forward. 

Is this an organization that deals with extrasensory 
perception? 

Like, sir, fighter planes have sixty sensory systens 
on it. Your earth satellite, Genending on how one 
defines it, has anywhere from ten to fifty. 
Approximately how many people came into your office 
from time to time? 

Besices the people that worked with me, I would have a 
meeting about once a weck, threc or four people. 
How many people worked for you in connection with that 
activity? 

Usually one at a time, two at a time; but not even 
solidly, sir. 

Sometimes they cid? 

Sometimes they did, sometimes they didn't, right. 
You had domestic help? 

Yes. 

Was that in addition to the other help? 


Except the last six months, I brought in -=- because of 


what was going on, I had people in there all the tine. 


JERRY C, HARRIS 
206 U. $, COURTHOUSE 
PORTLAND, OREGON 97208 


ae 


Q 


Q 


It was like chaos. It wes a scige. There were peopie 


at the door. There were five or six or ten incidents 


a cay. 


You mentioned Sesame Street, you were not the producer 


of that? 

NOe 

You mentioned the nane of John McKell. Is he in the 
book publishing or selline business? 

lie, sir, educational material. le would be close 


to that, yes, sir. One of his last books was Future 


of the Future. He is up at the University of New York 


in Binghamton, 


Are vou contending the incidents stimu 


b~ 
~% 
cr 
® 
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og 
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Mr. Garfinkel were so severe that it was necessary 
for you to see a psychiatrist? 
Sir, I was flippine out. I screaned. 


Who decided that you should co sce the psychiatrist? 


Bracley Davis; everybody. I mean, I was screaming at 


everybody. I was crying. 

liad you ever scen a psychiatrist prior to that time? 
Yes, sir. 

Over a neciod of what time had you been getting 
psychiatric help? 

I didn't cet any psychiatric help. I did go earlier 


once in 1900 -- I think '70, twice in 1970. 
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You went twice in 1970. Was that the first time 
you had ever sone to a psychiatrist? 

No, that was the seconc time. 

When was the first time? 

About '61 or '62, also about twice or three times. 


Was that for nervousness? 


No, sir. 

What was that for? 

I went when I was in the Army about twice. Then in 
1970, I had a tax case and I went then. 

You went to a psychiatrist because you had a tax case? 


Yes, sir. 


MR. JACOBS: I think he should bring out, Your 
Honor, I was going to bring out the plaintiff was 
convicted in this courthouse of failure to file 
income tax returns. Your Honor can question him 
about that. I was coing to bring that out. 

(By the Court) What type of a discharge did you get 
from the military? 

Under honorable conditions. 

You were dismissece because of health reasons? 

No, sir. Well, inability to adjust. I was in three 
years. 

When you were convicted, did you spend any time in 


an institution? 
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No, sits 

Were you given probation? 

On the tax case? 

Yes. 

Yes, sir. 

Were you ever asked by Mr. Garfinkel or Mr. Steinberg 
not to conduct any business activities in the apart- 
ment? 

I was ordered to. 
What cid you do? Did you continue to operate your 
business? 

No, when they came to me, they said they could -- 
since I could not operate a business, I con't know 
whether I was 


or not. I found out I was. 


MR. STEINBERG: What was that last remark? 


THE COURT: He found out he was or eting a 
business. 

THE WITNESS: They offered to rent me some 
extra space they had available. 
(By the Court) What year was that? 
Sir, it was about 1970. I really don't know the date. 
We have that in the record. 
Do I understand that prior to 1970, you experienced no 
difficulty with Mr. Garfinkel or anyone else in 


connection with the occupancy of that building? 
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I am not sayina that, sir. 

I thought that's what your counsel said, 

No, what we are saying is -~- I con't know what he igs 


saying aaa but I'm saying is I had cifficulty; but 


in 1970, it was like bheino under scice in a fortress. 


In 1970? 
Starting in 1970. And, by June or July, for instance, 
when tney axed the coor, they also turned off the 
electricity; and, they also locked me out. It was 
like -- I believe there was se many incidents which 
I think would be proper, I don't know anything about 
the law, whether it would be proper for you to hear. 
Go ahead and tell me. 
If I could go in order here. Mr. Steinberg, in his 
office said to the lawyer, "You know what happens to 
people like this. I don't know what you're doing 
defencing a client like this. I warn you. This is 
really silly of you.” 
Ne told that to Bradley Davis? 
He threatened Bradley Davis. Those are in substance 
the words. It was like some movie I was listening 
to. 

MR. STEINBERG: It's a little hard to hear. 


THE WITNESS: I will speak up. Iie also told me 


in his office ~-- in the courthouse, I think I mentioned 
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Dethmore." Peter DLethmrore was a man that had fought 


these builders in a situation like this and had @ied, 


I con't know how the court record: show he e@ied, 
Give me the next one. You have told re ahout those 
incidents before. 


Right. 


MR. JACOBS: Your Honor, possibly I coule question 


hin. 
THE COURT: Go ahead. 


CONTINUED DIRECT EXAMINATION 


BY MR. JACOBS; 


Q 


Mr. Rathborne, could I just talk to you briefly about 


the service in the building and how it was in 1970, 


VWs 
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‘71, '72. Could you tell me about the heating situation? 
Y | 


Your lionor, on a cold Gay in winter when it was getting 
Gown to 15 or 20 degrees, if I hadn't had my own heat -- 


some of them were about eight-foot long electric heaters. 


How many did you have? 


I think we had nine, like 2,500 watts I think is the 


word. 


THE COURT: What about the other apartments in the 


building, were they equally without heat? 
THE WITNESS: Sir, I don't know. 


aE COUK.; You don't know? 
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THE WITNESS; 


ai 2 Q (By Mr. Jacobs) With regard to the condition of the | 
3 hallways and all, was there trash, rubbish, was it | 
4 hept clean? | 
- MR. RATHBORNE: “udce ---- | 
6 | MR. GARFINYIL: Max, sit down. | 
i 
7 A It became somewhet of an obstacle course to cet out of | 
8 there, whether it would be urine which was frequently | 
9 applied or whatnot. | 
i0 | Was that cone just on your floor or on other floors? 
} 
11 | A Sir, I don't know. | 
i | 
; 
| 
} 


a THE COURT: You mean to say you only looked at 


13 your own floor? 
14 | THE WITNESS: ‘There were three entrances on my 
15 | floor; one to below my roof; one to these people : 
16 there and there was one on *he apartirent on the second | 
17 floor. | 
18 THE COURT: Was their entrance clean and yours was 
19 dirty? 

20 THE WITNESS: I am not implying that. 

21 THE COURT: I don't know what you are testifying 

22 to. You mean to say you only saw the situation 

23 immediately in front of your own apartment? 

24 THE WITNESS: In that entrance getting to the 


4 25 street from my apartment. | 
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1 THE COURT: Was that a separate entrance? 
e 2 THE WITNESS: The door was common, 
3 | THE COURT: Was that filled with trash and 
4 rubbish? 
5 | TEE WITNESS: And cther objects and people and 
6 | urine and paint or garbace. 
7 THE COURT: Were they pcople going to other 
8 apartments or people from the street? 
9 THE WITNESS: From the street, Your Honor. 
10 THE COURT: Did the neighborhord ceteriorate 
11 | materially from 1967 to 1372? 
12 THE WITNESS: No, sire In 1965 when I moved in, 
13 | this was just a few years after there had been an 
i 
14 L on third Avenue, which was not a very attractive 
i 
15 | area. Since I moved in in 1965 and 1966, this became 
} 
16 : a street that was written up in articles. It had 
17 | all these beautiful shops and restaurants and my gar“en,. 
18 There was a plastic shop that was done in plastic. 
19 THE COURT: What else do you want to ask him? 
20 Q (By Mr. Jacobs) Are these pictures that were taken 
21 by you in front of your apartrwent door? 
22 A Yes, sir. 
23 MR. JACOBS: I offer them in evidence. 
24 THE COURT: Who took the pictures? 
25 THE WITNESS: I did. 
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1 MR. JACOBS: 27, 28, 29 and 30, 
& 2 THE COURT: Have you seen those pictures? 
3 | MR. STEINBERG: I have not. 
¢' MR. JACOBS: Your UNonor, it was all shown at 
5 | his deposition, | 
| | 
6 | MR. STEINBERG: I have not seen then. | 
7 | MP. JACOBS: In recard to this business of 
| | 
8 Surprise, Your lionor has read the depositions. 
“i Mr. Steinberg was available at those depositions | 
10 | and could have read then. This is iot a surprise. 
11 | THE COURT: I askeé€ you earlier to list all your | 
10 | exhibits an@ show therm to opposing counsel. 
13 MR. JACOBS: Your Nonor, all of these exhibits 
| | 
14 | were procuced prior to trial and were available to 
15 counsel, ! 
16 THE COURT: That's not what I said to you. | 


MR. JACOBS 


I listed these. 

THE COURT: Show them to counsel. : 
itanced.) 

(By Mr. Jacobs) Mr. Rathborne, are these photographs 


Exhibits 23 and 24, do they depict your door after the 


axing? 


Yes, sir, partiall: It was worse than this because 
you could not cite it all. 


MR. GARFINKEL: We did it himself, the qarbage. 
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MR. STEINBERG: Your Honor, could we have a 
Cate this was taken? | 

THE COURT: Coulée you tell us what the day is? 

THE WITNESS: It was about 1970, sir. 

THE COURT: You don't know what day it was? 

THE WITNESS: Wo, sir. 

THE COURT: You didn't list the day? 

THE WITNESS: No, sir. 

THE COURT: We didn't put the day on it. 
Your coor was axed? 

THO WITNESS: My Goor was axed. 

THE COURT: Go ahead. 

MP. JACOBS: I am showing to counsel and I show 
to you Exhibit 31. Is this a picture of your coor 


buzzer depictino the arease that was on the buzzer? 


THE WITNESS: Yes. 
(By Mr. Jacobs) Did you take that photograph? 
Yes, sir. 
MR TEINBERG: I don't want to see them, 
THE CURT: Anything else? 
MR, JACOBS: Yrs, Your Honor, 
THE COURT: Go ahead. 


(By Mr. Jacobs) Mr. Rathborne, was there a door buzzer 


downstairs to be used to admit people to the building? 


Yes. ae 
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Was that provided for you in your lease? 


ne | 


Did that buzzer operate? 
Not since carly like '67, 
Mr. Rathborne, was there a lock on the front door, 
the coor leading from the street in’ o the building? 
Generally, not. That was changed continuously. 
What would happen if somebody came to the building to 
see you? 
They couldn't, They would have to go to a public pay 
phone and call me because I would have to come all the 
way downstairs to the street to open the door if it was 
Closed. 

MR. GARFINKEL: Ne broke it. 

MR. JACOBS: Your Honor, Mr. Garfinkel will have 
an opportunity to testify. 

THE COURT: Yes. Go ahead. 
(By Mr. Jacobs) Mr. Rathborne, did you have any 
problem with the roof above you? 
Yes, sir. 
What problem? 
For the last three years, it was not tarred as these 
roofs are normally cone every year; and, starting 
around June of 1972, in the middle of the night, four 


o'clock, five o'clock, three o'clock in the morning, 
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there would be people on the roof. ‘Then there would 
be holes in it and the water woule come in, 

Did you have any problem with any roof leaks? 

Yes, sir. 

Did you speak to Mr. Garfinkel about it? 

Yes, sir. 

Did he repair it? 

No, sir. 

Did you have it repaired? 

Yes, sir. 

I show you Exhibit 16 for icentification. Is this a 
bill that you received for repairs to your roof in 


LOi2? 


MR. JACOBS: Also, Your Yonor, that was made 
available a long time ago. 

THE COURT: That is not the agreement. I told 
you I wanted each of those exhibits listed in advance 
of the trial. You keep telling me you didn't have 
the time to prepare. 

MR. JACOBS: In this case, everything was listed. 


THE COURT: Why didn't you show it to him before- 


cement EES 
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MR. STEINBERG: Your Wonor, I never saw this. 
THE COURT: After this, hand the exhibits to the 


moex hon Sy-. 
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| Clerk. | 

| 

(By Mr. Jacobs) Mr. Rathborne, when the apartment 
needed painting, did you speak to Mr. Garfinkel about 

| 


that? 


{ 
| 
Q 
A Yes, sir. 
6 : Q What did he say to you? 
| 


7 A He offered to send up his crunken friends as he done 

8 once before. 

9 | Q Dic you pay for the painting of the apartment? | 

10 | A Yes, sir. 

11 | Q Mr. Rathborne, dic there come a time when you had a | 

12 | conversation with Mr. Carfinkel ebout your moving | 

13 from the apartment? 

14 A Yes. | 

15 Q When approximately, if you can recall was that? | 

16 A I believe that was in the summer of ‘71. | 

17 Q Ana, what did -- where did this take place? 

18 A In Mr. Garfinkel's store. He had called. | 

19 Q Mr. Garfinkel's store was right in the same complex? 

20 A Right, sir. 

21 Q What did Mr. Garfinkel say to you and what did you say 

22 to him on this occasion? | 

23 A Mr. Garfinkel asked me if I would be cooperative, if 

24 I would be willing to move out, I believe were his 
questions, would I be agrecable. 
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Whac did you say? | 
I-saic, “Yes, sir." | 
Is that the only conversation you ever had with | 
Mr. Garfinkel about moving out? 
No, sir -- it was the only conversation; but this wasn't 


‘ the only comment about moving out. 


THE COURT: ‘Tell me what other comments you had. 
Did you offer to move out for money or di4 he offer 
you any money at this first conversation? 

THE WITNESS: Neither. 

THE COURT: Pid you ask him for money? 

THE WITHESS: No, sir, never. 

TUE COURT: We never offered you any money? 

THE WITNESS: No, sir, never. 


TLE COURT: I thought in your statement you 


mentioned he said he would make it worthwhile if you 
would move out. 

THE WITNESS: I never heard that; I never said 
that. 

THE COURT: All right. I must have been mistaken, | 
(By Mr. Jacobs) Did you ever have a conversation with 
‘ix. Garfinkel about the fact a developer was asserbling 
~-he block? 
Yes, sir. 


When, if you recall, was that? 
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That would be abcut 1970, vacuely. : 
Where did that take place? | 

| 
Well, directly, it had to co with ---- 


Where dic it take place? 
In his office in his store. 
What did he say to you on that occasion and what dic you 
yay to him? 
It’s quite hazy about the exact words. 
Tell us the substance. 
Mr. Garfinkel tole me that Mr. Glickman was assemblinc 
the block, that he was coine to rake -=- he would not 
sell for two million Colla.s. I sus the only statutory 
tenant in the entire complex that he had a lease on 
and that if I knew whet was cood for me -- then he went 
in and told me about the guns used in the area and 
about Arnold Benedict being held up when Arnole Denedict 
wouldn't move three stores away and that I had better 
cooperate. This wasn't the only time he made it very 
clear, 

THE COURT: What other time did he do it? 

THE WITNESS: In the courtroom, Your lionor. 
Not in the courtroom, in the court hallways. 

THE COURT: Were you alone or .ao else was 


there? 
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THE WITNESS: Wo, that day there was at least | 


At 


_Rathborne D__ 5134 


Mr. Davis, Miss Allen and I believe there may have 


been sonebody else, I don’t recall, and Mr. Garfinkel. 


Vhat cid he say? 


I don't know if all these people were present that 
moment. They were all in the buildine there. We | 
are talking about Mr. Garfinkel? | 
THE COURT: Yes. | 
THE WITNESS: Mr. Garfinkel said, "You better 


watch out. You're qoing to wet it. You heard 


me before. I warned you, you know what happens 


to people like you. You're going to aet it." 

Ne sort of pointed his finger and started shoving. 
THE COURT: Did you report that to the police 

or marshal or sheriff? 

. THE WITNESS: Wot there. I did go to the police 

several times and they would say, "Get lost" or 

something like that. 


| 
! 
| 
| 
TRE COURT: But were there court attaches 
in the area? 


THE WITNESS: I don't know, sir. 


THE COURT: Go ahead. 
(By Mr. Jacobs) Did you ever have any conversations 
in your own apartment where Mr. Garfinkel made these 
threats to you? 
On my terrace he did several times. We went in to some 
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vf those. ife threatened me on the stairs ahout moving 
again. 

Let's now talk about the incident after the axing 

and you were on the stairway and Mr. Garfinkel cane 
upstairs. What die Mr. Garfinkel say to you after 


this axing incident? 


Mr. Garfinkel was alrost frothing. He was just 
murblind. 
What did he say? 
He began to repeat, *I warned you. TI told you about 
moving. You're coing to get it. You know what happens 
to people like you. We're acing to take care cf you.” 
THE COURT: Dic he aceuise you of axing your own 
door? 
THE WITNESS: He may have at one time, Your tionor. 
THE COURT: On that occasion when he came up 
and was very upset and warnina you, dic he then say 
to you that you were responsible for the axing of your 
own door? 
THE WITNESS: I don't think he did. 
Did he say anything else? 
In substance, he said something about moving. He said, 
"What's going to happen to you and your furniture and 
your property ..." or sorething in this substance 


"+e is nothing like what happened to that door." 
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Rathborne 23. 
THE COURT: I have read all this in his depositions, 
The same questions were asked him time and again. Solr 


know what is there. 
(By Mr. Jacobs) Mr. Rathborme, after the axing incident 


did you go out and buy something for vour own protection 


Yes. 
What did you buy? 


I bought a Doberman pinscher that was trainee to do 


good things. 
Did you use that Dobermran pinscher subsequently? 


Only once when a man ---- 


| 
| 
I mean, did you take him with you when you went places? | 
Yes, sir, almost everywhere I went. | 
THE COURT: Were you harassec after that? : 
THE WITNESS: The night he arrived, sir, is when | 
they put the grease on my Coor, once durirg the middle | 
of the night and once durine that cay. 
THE COURT: After that, what happened in the 
building itself, were you protected by the dog? 
THE WITNESS: It helped. It didn't stop. The 
objects thrown at me when I was on the terrace, some 
of them and bullets only this big and some of the 
objects were this big. (indicating) 


TRE COURT: Who threw them at you? 


TEE WITNESS: Sir, I don't know. 
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THE COURT: Were they thrown from the rooftops? 

THE WITNESS: Various rooftops. 

THE COURT: Were you attacked or harassed any 
place other than at the apartrent when you were walking 
down the street with your éoq or alone? 

THE WITNESS: Yes, sir, I can think of two 
right now. One, we were coming out of my apartment 
and my doc lets out an enormous crowl before we get 
out of the front door. I knew scemething was happening. 
So, I was very carcful. I put him out first. We 
caught this man with a long knife like this which we 
have pk tographs ef, (indicating) I went with a camera 
and a dog. \ 


THE COURT: What did you co with the ian you caught4 
| 


Dic you turn him over to the police? 


| 
THE WITNESS: Yes, sir. | 
! 
| 


COURT: Who was the man? 
WITNESS: We have some records on that, sir. 
COURT: Was he convicted? 
WITNESS: Yes, sir. 
COURT: Was he working for Mr. Garfinkel? 
THE WITNESS: I con't know that, sir. 
MR. JACOBS: We don't contend he was working for 
Mr. Garfinkel, 


THE COURT: All right. Are any of these people 
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who you assert attacked or harassed you in the erploy 


or were they in the employ of Mr. Garfinkel? 

THE WITNESS: I don't have proof. However, 
there used to he a meeting place on Third Avenue 
that Mr. Garfinkel, Mr. Steinberg and Mr. Alex 
and a lot of other people would get together. 

(By Mr. Jacohs) By Mr. Alex, you rean Mr, Avolon? 
Yes, Mr. Avolon. It was like a strect congregation. 
When I would walk by there woulé be comments that he 
would say, "That's him" and that sert of thing. I 
felt as if these people -- but, I have no proof, sir. 

THE COURT: Is 873 Third Avenue the next block 

200 East S3re? 

THE WITNESS: Yes. 

THE COURT: Is that bvi! Sing still up or was it 

Gown? 

THE WITNFSS: I believe it is still up, sir. 

THE COURT: The proposed improverents or new 
building didn't come about? 

TUE WITNESS: No, sir. 

THE COURT: Go ahead. 

MR. JACOBS: Thank you, Your Honor. 

(By Mr. Jacobs) Mr. Rathborne, did you request 
Mr. Garfinkel to repair that door that was axed? 
A Yes. 
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Was it repaired? 
Never. 


Is this a letter you wrote to him asking him for the 


(Exhibit hanced to witness.) 


THE COURT: Do you want to have all your other 
exhibits admitted? 


MR. JACOBS: Ys, Your Honor. 


THE COURT: All of them were identified in the 


Gepositions, weren't they? 
MR. JACOBS: Yes, they are. 
THE COURT: They are admittec provisionally. 
Whereupon all exhibits received 


in evidence provisionally.) 


(By Mr. Jacobs) Mr. Pathboine ---- 

MR. STEINBERG: Your Honor, may I make this 
statement to you, please? 

THE COURT: Yes, 

MR. STEINBERG: When it comes my turn to examine 
all these documents, I can state to you now, I have 
not seen many of them. 

THE COURT: Take a .o vk at them now. 

MR. JACOBS: Your Honor, I don't want ~--- 


MR. GARFINKEL: I want to tell the Judge one word. 


JERRY C. HARRIS 
206 U. $, COURTHOUSE 
PORTLAND, OREGON 97208 


cA 


A 


oO 


> 


Can I get one word in, sir, plea 


_Fathborne D5 


se? Just two, three 


months ago, did you say, "Do you still love ne Sol?" 


Did you come into my store and say, "Do you still 


love me?" just two or three ronths ago? He just come 


in and cay, "I love you Garfinkel." ile was in ny 


store. I can't believe this. 


THE COURT: Let's stop this 


- Go ahead. 


(By Mr. Jacobs) Was there a lock on the coor leading 


from your top floor to the roof 


above your top floor? 


Right there from my fourth floor to my fourth floor 


roof. 


Did you put a bolt on that coor? 


I put a bo’ on that one also. 


I think you're referring 


to the bolt on it where the terrace was. 


I'm talking about from the heallw 
not. from your apartment. 
The terrace roof? 


Yes. 


ay out to the roof, 


I put a two-wvy-four, two-by-six on it. 


For what purpose? 


To keep people off. And, this was done at the cirection 


of the Fire Department. 


Was this agreed to early in your tenancy? 


Yes, sir. 
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Did there come a time in 1972 when you were informed | 


: Rathborne D _ _ 


this was a violation, the use of this bolt, by the 

Fire Department? 

1972 they had it changed over or so they claimed, 

And, did you appear in court on that? I believe I went 
into all of these things. 

THE COURT: What is the point? 

MR. JACOBS: The point is, Your Honor, I will 
attempt to show through Mr. Davis, we submit the 
business with regard tc this was instituted by the 
landlord to hive a violation put on the door. 

THE COURT: Go ahead. 

(By Mr. Jacobs) Now, Mr. Pathborne, during the period 
your electricity was off, aside from what I have sub~ 
mitted to tle Court, did you ever qo to Mr. Garfink*? 
personally and ask him for access to the basenent? 
Yes. 

Did you ever go there with employecs of Con Fdison? 
Yes, sir. 

What did he say? 

lie said, "Get the fuck out of here." 

Now, Gid you ever speak to Mr. Sceinberg about obtaininy 
access to the basement to find out what was wrong with 
the electricity? 


I called him. le said, "Get lost" or something to that 


effect. You ask them the same sort of questions, they | 
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give you the same sort of answers. then we brought 
these men into Mr. Garfinkel's store, I said, “Well, 
the men are here to fix it." le said he doesn't Care. 

THE COURT: Fix the electricity? 

THE WITNESS: My electricity, sir. 

(By Mr. Jacobs) Mr. Rathborne, by October, 1972, 
could you tell us what the effect of what you have 
testified to so far today had on you? 

THE COURT: + made him a nervous wreck. He has 
already testified to that. I have read the statement 
of the psychiatrist. He was screaming, 

Did you decide, Mr. Pathborne, to move to New Orleans? 
Yes, sir. 
For what reason did vou decide to leave your apartment? 

THE COURT: lie left the apartment because he 
couldn't stand it any more. That's why he went to 
New Orleans. The doctor testified when he saw him the 
last time he feels much better. 

Mr. Rathborne, is this Exhibit 32 a photocraph of you? 
(PFxhibit hanced to witness.) 

Yes, sir. 

When was this taken approximately? 

I would guess around October of 1972. 

Mr. Rathborne, could you estimate for me how much money 


you spent improving this apartment? 
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1 A How much I spent? 


2 2 THE COURT: Yes. 


THE WITNESS: That's not including my work or 
anything else? 
How much money out of pocket you spent approximately? 
Well -~ (pause) 

THE COURT: Is it over $10,000? 

TRE WITNESS: Oh, yes, sir. 

THE COURT: Over $160,000? 

THE WITNESS: No, XL am -- I don't think it would 
be. 
(By Mr. Jacobs) Approximately 50,000? 
More than that, more than fifty. 
In addition to monics you spent, Mr. Rathborne, could 
you tell us with regard to this roof gardéen, how much 
time you spent working on it? 
Just to replace what I had, not what I spent would be 
How much time did you spend? 
Thousands of hours, 
Mr. Rathborne, other than for the acts that happened 
to you in this case, would you have left that apartment? 
Yes, it was an incredible apartment; I would not have 
left for the rest of my life. I would have kept it. 


MR. JACOBS: Thank yo", 
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unit? 
I believe something to that cffect, yes, sir. 
What happened to that action? 
I don't know, sir. 
THE COURT: Did you try the case? 
THE WITNESS: don’t know, sir. 
t’ e case tried? 
MR. STEINBERG: No, sir, it was ciscontinued, 
THE COURT: Ask him the next question. 
(By Mr. Steinberg) ‘hen you moved into the subject 
apartment, Apartment 4, what was the relationship 
between you and the landlord for the following year, 


let's say from ‘65 to '66? 


Not very good. 


MR.JACOLS: He moved in in January, '66é. 


(By Mr. Steinberg) rom '66 to '67, what was your 
relationship with him? 

Not very good. 

Did you enter into a lease for Apartment 5 with it 
not being very qood? 

I believe I entered into Apartment 5 first, Mr. 
Steinberg. 

Let's reverse the question. You entered into a lease 


for Apartment 5 at premises 200 East 53xré for the year 


1966 to ‘67. You said your relationship with the | 
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landlord was not too cood; is that correct? 
After he ---- 
Is that correct? 
From June or July of 1966, I think the documents 
speak for themselves. 

THE COURT: Why don't you go to something else, 
Mr. Steinberg. I have read the Gepositions. I 
know how difficult it was to get Mr. Rathborne to 
answer a question directly. 

MR. STEINBERG: Thank you. 

THE COURT: Ask him about the issues involved, 
(By Mr. Steinberg) Mr. Rathborne, you keep accurate 
records, do you not, of events that transpire? 
I do not. 
You have a stenographer that you retained at 200 East 
S3xrd Street; is that correct? 
That's not correct. 
How many people did vou have in your employ from the 
period 1969 to 1972? 
THE COURT: At one time? 
MR, STEINBERG: At one time. 
THE WITNESS: Well -- (pause) 
THE COURT: Did you have as many as five? 
THE WITNESS: Something like that, sir. 


THE COURT: Over a period of that time, 
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aTHEL NICHOLAS 

was thereupon produced as a witness in behalf 
of the plaintiff, and having boen first auly 
Swoin to tell the truth, the whole truth, 
and nothing but the truth, was examineé end 
testified as follows: 

THE CLERX: Please be seated. State your 
name and spell vour last name. 

THE WITKISS: Ethel Nicholas, ti-i~c-h-o-1l-a-s. 


EXAMINATION 


THE COURT: 


You worked “or Mr. Rathborne from 1967 to 1972? 
Yes. 

What kind vf work did you do for him? 

Domestic. 

Did you work for him four days a week more or less? 


Four days iately, four days the last four years. 
Y 


Did you do any other work for Mr. Rathborne during that 


period? 


I was like, all around, general, running errands and 


things. 


Did you work for him in connection with the hus: ne.s 


activity? 
No. 


You just ran errands for him and cleaned the house? 
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Yes. 
Do you remember the work tha’: he did, fixine up the 
terrace and other places? 
The first two years he and I got the apartment in 
order. 
lie put in a lot of time and moncy in it? 
Yes. 
When was tne air-conditioninda unit installed? 
I don't remember when it was installed; but I saw it 
there; like it was overnight. I wasn't there wher it 
was installed. 

agit was put in overnici:t? 
When I discovered it, it was all there. 
Was it working? 
It was -- first there were men coming up after I saw 
it; they were workine on it. Then, to my knowledge, 
when I discovered that it was there, they started 
coming out; and, it was the first couple of years 
they would come up, I would cpen the door, tiey said, 
"The air conditioner was out of order." They had to 
fix it. 
Did they fix it? 


Yes. 


Yes, 


| 
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It mace a lot of noisa? 
Yes. 


Did Mr. Pathborne object to the noise? 


Yes. 


Did the ran come up more often in the latter part 
of 21976, °72- and. °722 

Every time it went out of order, sir, they would com 
up. 


Did you or esyone else working for Mr. vathborne 


do anything to make it qo out of order? 

No. 

They never came up there unless it was out of order? 
No, sir, not at the cime that I was there. 

Were the hallways clean? 

Well, the hallways were like clean occasionally. 

Who was supposed to clean the hall? 

Mr. Garfinkel said he had someone to take care of the 
hall. 

How many tenants were there for the halls in your unit? 
In my unit? 

Yes. 

Nobody but Mr. Rathborne, 

Did you have separate entrances? 

We had a separate entrance. 


Was Mr. Garfinkel supposed to clean up your entrance? 
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1 A No, there was like a little vestibule about this | 
Se : square on the sice; there was a little business or | 
3 some sort of printery or something. Then on that 
4 was like on your right as you cone up; on the left 
5 was Mr. Rathborne's apar ment that led up — the door 
6 to core up to his apart..ent. 
71 @ Was that dirty often? 
8 A Quite often, | 
3 Q Did you ever sce anybody throw any garbage there? : 
10 A It was like people had lunch up there, coffee cups. 
11 Q You mean the peop\e who ran the printing shop next 
le coor? . 
13 A I don't know. 
14 Q You do know it looked as if some of the people had 
15 lunch there? | 
16 A Yes, they were using it. | 
17 Q What did you do when that happened? 
18 A ould clean it up. In fact, sometimes Mr. Rathboiue 
19 hac presentations, I would clean it up, he asked me 
20 to. 
21 Q Mr. Rathborne would have presentations? 
22] a syes. 
23 Q When he had presentations, you wanted the hallway to 
24 


look nice, so you would clean it up? 


A Yes. 
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1 Q Was there some grease on the coor in 1972 or there- 
2 about? | 
3 A Yes, sir. 
4 Q Who put that grease there? 
5 A I don't know. Sut at 9:00 in the rorning, Mr. 
‘> 6 | Rathborne called me. 
7 Q where were you? 
8 A Iwas home. I don't yo so early. | 
9 | Q He was upset and he called you? 
10 | A To come clean it. 
ll | Q Was Mr. Rathborne upset guite a bit of that time 
12 during the years 1967 and '6¢ about the way he was 


being treated? 


He was -- he shewed erotion sometimes. He never spoke | 
to me about, you know, his concition. | 
Ne was an emotional man? 

Well, if things sort of qet out of hand, you know, 
harassment or something like that. 

Was he often harassed? 

Sometimes. 

By who? 

People would be in the halJway. 

Did anybody else get harassed like some of the people 


who came to his apartment in connection with his 


business? 


i 
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don't know. 


* 2 Q It was only pcople who were connected with the 
3 building? r 
4 NX People connected with th: building, I really couldn't 
5 say that either. 


| 
| 
| 
| | 
6 | Q Did Mr. Garfinkel ever threaten you? | 
7] aA No, sir. | 
8 (a) Did you ever hear Mr. Garfinkel threaten anyone other | 
| 
9 than Mr. Rathborne? 
10 A No, sir. | 
11 Q Did you ever personally hear Fr. Carfinkel threaten | 
12 | Mr. Rathborne? | 
13 | A There were hot argurents at times. 
14 | Q There were hot arguments? | 
15 | A Yes. | 
16 Q What would they argue about? | 
17 A Mr. Garfinkel would come up and Mr. Rathborne would ae 
18 "Tl have nothing to talk about.” Mr. Garfinkel would 
| 
19 say, "Yeah, you've cot to talk, you know. I want 
20 you out,” : 


21 2 Ne wanted him out of the pbuilding? 


22 A The building. 


\ 


23 Q pid he say why he wanted him out of the building? 
24 A I don't know. ar 


a 25 © “ere you ever in Mr. Garfinkel's liquor stora? 
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| 
Did you see Mr. Garfinkel overlooking the terrace? | 
Several’ times. 
Where was he standing? 
He would like walk aro: From the window unstairs, 
I could look cown on the terrace because it was even 
with Apartment 4. 
He coule do the same thing? 

| 
He coulan't see me. I saw hir from the window like, | 
you know, a peeping tom. 
Was Mr. Garfinkel also a peeping tom? 
I don't know whether he wes a peeping tom. I was 
saying I was upstairs in the apartrent looking down on 
the roof. 
Where was he on the roof? 
On the terrace. 
He was on the terrace? 
Yes. 
Dic you see cther people on that terrace too? 
Some evenings late. 
How many times? 
Five or six times or so. 
Who were they? 
Strangers. I never saw them before. 


Did you ask them who they were? 
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sir. 

Mr. Garfinkel there with them? 

sir. 

id you ever find people conine and knocking at 

coor? 
Yes, sir. 
liow many times? 
Many many times. 
Who were they? 
I don't know, sir. I never orenec the coor. I was 
alone in the evening when these thinas would occur. 
What time did you qo home? 
“ine, ten, all Gepenced on my work because down at 
Apartment 4, ! to clean that late in th> evening 
like after five or six when everybody would, you know, 
he typist would finish, I would then clean. 
Did people come there during the day and knock on the 
door? 
Some evenings. 
Usually it was in the evening? 
I had no access other than when I'm there alone; I had 
10 access when cverybody clse during the day was there 
with other people that answered the door. 
What day was it that the electricity went cff? 


‘72. 
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1 Q For how long was it off? 1 
2 2. It was over a month or two months. 
3/ 9 All the electricity in the two apartments was off? 


4 A All. 


5 Q Every place in the building? 
| 
6 A In Mr. Rathborne's quart 
7 | Q iow about that printing shep downstairs? 
8] A I con't know about that. 
10 | there? 
Il | A Yes. 


12 : Q Did they fix it? 


| 
9 | Q Did you see the electric people fror Con Edison come 
! 
| 
| 
t 
| 
| 


13 | A They would co fix it, they say. The lichts came on 

14 | for about 15 miv~utes or so, and after they claimed they 
is | fixea it, they would leave. When they left, the lights 
16 | stayed on about five or ten minutes and then the 

17 lights went off again and st yed off. 

18 Q Did you see anybody come over there for the purpose of 
19 cutting the wires or Coing anything like that? 

20] A There were people on the roof -round the electric w-res 
21 and so on, I really don't know what the purpose was. 
22 Q Were they from Consolidated i:dison? 


23 A They said. 
24 Q What co you do now? 


ae 25 A I work domestic work. 
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Not for Mr. Rathborne? 


A No. | 
3 4; Q Did you ever work for Mr. Garfinkel? | 
7 A No, sir. 
5 | noe | ie 
| Q Were you unfriendly with Mr. Garfinkel? 
6 : A No, sir. 
’ 7 Q Is he still your friend? 
8 A We had -- like I was a customer. I go in there, | 
| that's it. | 
10 | TUR COURT: Go ahead. | 
| | 
il : DIRECT MXAMINATION | 
12 | BY MR. JACOBS: | 
° 
13 | Q Your Honor has done a fine job. I Go have one or two | 
14 things. | 
15 Mrs. Nicholas, can you tell us vour best ~ecollec- 
16 tion how long Mr. Rathborne wes livine in the apartrent? | 
17 | How long had you been working there before you first x 
18 Suw the air-conditioning unit outside on the roof 
19 terrace? 


20 A When I realizee this unit was up there, it must have 


21 been about three or four years, something like that. 
22 I only really got to noticing it when it started going 
23 out of orver. That was like in two years, like ‘67. 
24 THE COURT; What els: ! 


* 25 9 Was the axed door repaired? | 
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lio, sir. 
Did you notice the changa in Mr. Rathborne curing the 
last six months he lived there? 
MR, SSEINBERG: Your Nonor, she is not qualified 
to pass jucqment. 
THE COURT: She can testify as a lay person. 
THE WITHESS: Yes. 
What did you notices What happened? 
1972 he was like this, you know. (indicating) 
hat do you mean 
He wes drawn and 
weight. 


Now was the business getting along? 


The business was Coine all right. iie had people that 


was really efficient wit’ his business. 

TUE COURT: Oxav. That's all. 

MR. JACOBS: Just a few rore. 

THE COURT: What else do you want to ask her? 
I covered everything that was in your statement. 

MR. JACOBS: I just woulé like to, you know, 
cover a couple more things. 

TIE COURT: Go ahead. 
(By Mr. Jacobs) Would you show Irs. Nicholas 27 
through 30 and ask her if she ever seen that scene 


outside Mr. Rathborne's coor? 
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He said, "I don't want 

THE COURT: Was that after Mr. Garfinkel had 
filed an action to get Mr. Rathborne out of the apart- 
ment? 
I don’t know about tre filince of the action. 
Do you recall when Mr. Rathborne was leaving the 
apartrent in November of 1972 how long before that 
had you tried to aive Mr. Garfinkel the rent and he 
refused to take it? 
‘71 into ‘72, about four times, about four times, yes. 
Last, when you told us about several times there was 
heated argurents between Mr. Garfinkel and Mr. 
Rathborne, can you tell us, if you can recall, any 


cf the words that Mr. Garfinkel used? 


Any of the words were, as I could hear, from the upper 


floor where I was, he said -- they started talking 


low and then the next thing, there was a heated argument 


and Mr. Garfinkel would say, "I want you out. You got t 
ge. You're goina to ¢‘t out of here. I'm going to see 
that you get out of here. You got to go.” 
MR. JACOBS: No further questions. 
TNE WITNESS: "Get out. I want you out.” 
CROSS-EXAMINATIQN 


BY MR. STEINBERG: 


Q What did Mr. Prescott Rathborne say to Mr. Garfinkel 


i 
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that would lead him to make the statements, "I want 


you out"? 


liicholas  ¥ 


Prom Apartment 5 that I was in, I could not hear 


if they are talking low except when they get to a 


Did Mr. Rathborne say any words 


in a loud pitch? 


I dicn't hear it. All I heard was when Mr. Garfinkel 


said that. 


If Mr. Rathberne was sneaking in a loud pitch, you 


say you did not hoar hin? 
THE COURT: fYirst find out whether Mr 


was talking loud. 


They were talkirne, Gut I didn't hear what is ao 


from there. 


. 
“ry 
asia 


THE COURT: Let Mr. Garfinkel testify to that. 


oT 
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(By Mr. Steinberq) Mrs. Nicholas, there were times you j 


went to visit Mr. Garfinkel at the liauor store. 


you buy licuor or was it a social call? 
I bought liquor. 


Did you speak to him in a friendly term? 


Yes. 


Did 


At any time during your v/sit, did you ever te)1l him 


Mr. Rathborne was crazy? 


No. 


At any time you visited him, did you tell him 
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In the becinnins I was cCoinc a lot of reading to 
acquaint ryself with what was beine cone in the field 
of television work and other educational concerts that 
were like this, just reacinag about it. 

Did you get paic for readin? 

Yes, I kept a record of the time I spent 


a bill at the ene of September. 


You dien't get paid prior to that time? 

No, except for expenses, books and things like that. 
Did you go Cown with Mr. Rathborne when he was in 
court one cay? 

Yes. 


Whose court was that? 


Judge Wahl. 


Was there an araument between lr. Carfinkel and 


Mr. Rathborne? | 
i 


I don't remember a specific argument. I remember in 
! 
| 

the charbers there was something. It was either a 


situation itself or sorethina that cot saic that senna 
Mr. Garfinkel. He said to the effect, "I am going to 
get this guy. I'm going to get him." | 
What did the judge say? 

I don't remerber what the judge said. I remember 
Mr. Garfinkel's lawyer was trying to calr him down. 


What was the subject matter of the discussion? 
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‘It's a little hazy on that. From what I recall, 


Prescott was contesting the fact Mr. Garfinkel had 
intimicated him into renting another space which he 
felt he shouldn't have had to rent, an office down 
on the third floor, I cuess it was. 

So, he wanted to aive that space up? 

Yes. 

Mr. Garfinkel saic he coulén't give up the space; is 
that what the argument wes about? 

I don't remember all the particulars. 

Were you in Mr. Rathborne's apartrent when somebody 
was breakina down the door or atterpting to break 
Gown the door? 

Yes. 

Dia you see who did it? 

Wo, sir. 

Then, did you see Mr. Carfinkel core in thereafter? 
He didn't come in the apartment. I saw him on the 
stairs. lie was very angry. = 
He was angry at whom? 


At My. iiathborne. 


Why was he anary at Mr. Rathborne? 


It was like one thing more that was happening at this 


time. 


Dic he accuse Mr. Rathborne of trying to break down the 
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1 coor? 
& 2 A Iam not sure whether he actually accused him, I 
| 
3) just rerember him being angry and shakina his finger | 
| at him sayine somethine to the effect, "This is enouch, | 
s| well, you know, this is only the beginning if you don't | 
6 | cooperate with these people.” | 
7 Q Cooperate with what people? | 
8 | A I think it was the people that had the air concitioner | 
9 | on the terrace. 
10 | Q Mr. Rathborne was objecting to people coring up to | 
11 | fix the -ir conditioner? | 
| 
12 A He was objectinc to ther corsins on the roof without | 
13 | his knowledge and sneakine up there using the back, | 
14 some other fire escape. | 
} 
15 Q And cid Mr. Rathborne have any cocs at that time? 
i 
16 A I am not sure of the exact cate when he got the doc. | 
17 I think he cot the dog after the electricity went out 
18 like late in July. He just was very afraid. 


19 Q Who was he afraid of? Vas Mr. Carfinkel afraid of the 
20 dog? What kine of dog was it? 
21 A It was a Doberman pinscher. 


22 Q Was it a pretty big dog? 


4 


23 A Yes. 


24 Q Was the door ever repaired? 


* 25 A No. 
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Allen 


Was Mr. Rathborne hiah-strung? Did he ever shout 


or yell or was he cool, calm and collected all the tine? 


He wasn't cool, calm and collected all the time, no. 


What happenec? 


I think he felt sort of trapped by the whole situation 


and, it made him very paranoia. His tempers were short. 


when things would happen, he might biow up. I could 
understanu why. 
In his action towards other people or towards 
Mr. sarfinkel? 
I never saw him blow up at Mr. Garfinkel. 
He never blew up at him? 
That time after the Coor amine, he wasn't saying any- 
thing. We was just saying that Mr. Garfinkel was 
yelling. 
Did someone from Con Edison come there to fix the 
electricity? 
Two men came one Gay from the emercency squad or 
the trouble-shooting squad. 

MR. JACOBS: I have an exhibit which Your Honor 
may want to use. (landed to the Court.) 

THE WiINESS: Prescott asked me to come down 
with him. I had a pad of paper. The dog came with 


us. And, we walked over to the liguor store where 
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who yeils. I just don't like, you know, orguments. 


eo Saw 


a 


Mr. Garfinkel was, and Prescott asked him for the 

key or to be allowed admittance into the baserent 

where the clectricity was. Ne wouldn't do it. 

He wouldn't co it? 

No. 

Did you write this note out? 

Yes, I did. 

Those were the agents and they sicned it, Donahue and 
Douglas. Is there anything else you want to tell us? 
Well, just it was a very -- that ronth was a very 
Cifficult time. It was a difficult tire for us to 

Go anything. 

Mow many were there? 

There was myself, a girl who worked sort of as a full- 
time secretary was handling a lot of personal business 
matters for Mr. Rathborne. There was one or two 
typists who came in. 

What did they type? 

It was a report that Mr. Rathberme was getting together. 
When I first met him, he was with people from Nesco, 

I believe it was, trying to get a more detailed report. 
And, they were either typing things associated with that 


which was Mind or in many instances, they were typing 


up legal documerts and reports that involved this whole 


harassment, 
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saw him 


last week. 


When he talked about the case? 


Yes. 


JACOBS: 


THE COURT: Mr. Jacobs, anything further? 
MR. JACOBE: Very little, Your Honor. 


DIRECT EXNMINATION 


Allen, co you recall at the time of the axing 


incident where you saw Mr. Garfinkel and Mr. Rathborne 


in the hall, first of all, you were looking throush a 


peephole in the door. Did you see Mr. Garfinkel point 


to the door? 


Yes. 


MR. STEINBERG: Your lonor, this is a leading 


question. 


THE COURT: It's all richt. He asked if you 


saw him pointing to the door? 


(By Mr. Jacobs) Did he point to the door? Did he 


say anything? 


He said something to the effect this is nething compared 


to what can happen if you don't cooperate. 


Miss Allen, you met the plaintiff, Mr. Rathborne in 


canuary of 1972? 


Uh-huh + 


bid you see him up until November, 1972? 
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7 Cid you see him in October, November? 
es 2 | A Not really. 
3 | Q You saw him in September of '72? 
4 | A Yes. 
5 Q Did you note any changes in him in the way he acted | 
6 | between January of '72 when you first met him and 
Ye September? | 
8 | A He lost weight. I!e became more and rore nervous | 
9 | and paranoic. I noticed the change. | 
10 | THE COURT: You used the word paranoid a number | 
11 | of times. What co you mean by paranoid? | 
2@ | THE WITNESS: Well, there were a lot of things | 
13 | coing on in the block at the tire. We knew buildings 
14 | were being bought by a company. ‘e had read an article | 
15 } that other people had been haragsed out of their | 
16 apartments. We saw it. | 
17 THE COURT: Out of Mr. Garfinkel's apartment? | 
18 THE WITNESS: No, other apartments on the block. 
19 So, it was sort of a situation that we knew was arnunéd 
20 us. And, I think from what he knew of that and what 
21 was happening to him, he jus! became very fearful. 
22 The door axing, the electricity being turned off, 
23 he couldn't get it turned on except through a court 
24 order, he just didn't know what to cxpect next. 
fd 25 THE COURT: Is that what you refer to as paranoid? 
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Fear of soreone else. 


THE COURT: 


THE WITNESS: 

THE COURT: 
he? 

THE WITNESS: 
woreda. 

MR. JACOBS: 
to clear this up. 

THE COURT: 
(By Mx. Jacobs) 
every day in the 


Uh = huh o 


It is an unfoundece fear or a founced 


I felt it was founded. 


Then he wouldn't be paranoid, would 


Well, maybe I'm using the wrong 


I hope we will have the psychiatrist 


All riaqht. 


Miss Allen, you say you spent alrost 


apartment in the summer of 1972? 


Did you becore fearful in the apartrent? 


Somewhat, yes. 


Would you have remained living in that apartment? 


MR. STEINBERG: Well, Your Ilonor, I object to 


this as speculati 
THE COURT: 
THC WITNESS: 


'3y Mr. Jacobs) 


ve. 
Did you live in the apartment? 
No. 


If that was your apartment, would 


you have remained in it? 


MR. STEINBERG: I object to that. 


THE COURT: 


That's leading. 


———— 
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1 | Q ilow about the floor be” w on the street floor? 
we 2 | A That's where it was cuilected; that's where all the 
3 | tenants in the building left it. 
“| Q bid you recall the tire that a men kept beating on the 
5 coor or breakine the door? 
6 A Yes, I recall the police at that tire. 
7 Q Did you find ovt who did it? 
8 A Well, what happened was -~- I heard the coor was 
9 | openec because it wes very het, to cet sore ventilation. | 
10 I had a wincow open, a Coor outsice cpen. I heard a) 
| 
11 | this cormotion. I went cut and saw a man with a 
12 | pole about six feet lone with a metal hook on the end 
13 | of it batterine at Frescott's coor. I got very scared 
i 
14 | and immediately shut ry coor and heoked it and looked 
15 , through the peephole and really only saw hin from the 
\ 
16 | back. 
Q Did he continue to do that? 
A He continued for about a minute to beat on the door; 


and, while he was doine that, I went and called the 


police. 
Q Did the police come? 
A Quite some time later, about three-quarters of an 


hour later. 
Q The man had already left? 


A Yes. 
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Did you evec ‘ind out who he was? 

At that tlie the police asked re te core cownstairs; 
they had a group of men linec up in “front of re. 1 
Gid not recocnize anyone at that time. 

Who were these people? 

I believe that sore of then were people who were 
employed in the restaurant cownstairs, Munchtire: 
don't know who the rest of them were. 

Were they narcotics users or pecple like that or 
erployees from the building or who? 

I didr't recoqnize any of ther; I cu. ‘t know who they 


were. 


Did Mr. Garfinkel core shortly thereafter? 

Yes. Nefore the police arrived, Mr. Garfinkel did core 
up. At that tire I was outside talking to Prescott; 
and, Mr. Garfinkel came up and saw the camage on the 
Goor; then he was on his way down again. What was your 
question? I'm sorry. 

That was the cuestion. Did you sec Mr. Garfinkel? 

Yes. 

What did Mr. Garfinkel tell Mr. Rathborne, if anything? 
Well, he was very upset, na'urally, that his property 
had been damaged. And, I was trying to tell him I had 
called the pol’ ec. Ne really was not interested in 


talking to me so much. I think he was annoyed I had 
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1 A T really con't know the nare. of the company. 
& 2 8) It was a re). estate corpany? 
i i 
3 | Yes, 
i 
4 Q lig wasn't prejudiced odaainst all real estate people, 
| 
5 was he? 
r, | A Well, we hac no cifficulty with each other. 
7 | Q That wes a facetious remark. 
1 
8 ! A I thought so. 
9 | THE COUPT: Go ahead, Mr. Jacobs. 
10 MR. °.C7RS: «Yes. 
11 | DIRECT EXA WuaATION ne 
12) BY MR. JACOBS: 
13 \ Q Mrs. Pafenyk at first, how long were your lichts off? 
I 
14 | A At least a week. I can't recall specifically how lone. | 
15 0 But, it wes not for a month? 
16 | A I con't think it was that long. | 
17 Q You didn't have to ao out and get somebody yourself to | 
18 fix it; it was fixed by Mr. Garfinkel? 
19 A Yes. 
20 Q Now, with recard to the conversation between 
21 Mr. Garfinkel and Nr. Rathborne on the stairway on 
22 June 27th, please tell us what Mr. Garfinkel said to 
23 Mr. Rathborne. 
24 A My memory at this point is not too good. You viave a 
6 25 statement which I wrote. I would be very happy if you 
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couleé cive that to me because I siared that statement 


2 | at the tire it happened. 
\ 
3 ! THE COURT: You prepared the staterent yourself? 
| 
| | 
4 | THE WITNESS: No, Mr. Rathborne's attorney at 
| | 
| 
5 1 that tire prepared it. Ane, I edited it and nad it | 
6 | reworked. I felt it was more representative. | 
I 
7 Q (By Mr. Jacobs) The attorney was Mr. Davis, wasn't it? | 
| | 
{| 
8i A Yes, I believe so. 
} ; 
97 Q I show you Exhibit 35 for identification, a statement 
{ 
iH 
10 | of yours and ask you if that is a atatement of yours 
11 | that you just referred to? 
| 
12 | (Txhibit handed to witness.) 
| | 
| 
13; A Yes, S.: 
| 
1444 @ Toes that refresh your recollection? ill you look at | 
| 
15 | the staterent anc see if it refreshes your recollection 
|| 
16 | of what you now recall about the conversation with 
17 | Mr. Garfinkel? 


18 A Yes. 
19 Q What did he say? 


20 A He said that ---- 


21 THE COURT: Tell re the words that Mr. Garfinkel 
22 used as near as you can. This statement is in lawyer 
23 talk. Tel* me what he saiéd. 

24 THE WITNESS: We indicated ---- 

25 THE COURT: No, what did Mr. Garfinkel say to 
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Mr. Rathborne? 
I can't repeat the language verbatim. 
what the tenor of the conversation was. 
that Prescott had brought this upon himself b; 
lack of cooperation and that it probably was only the 
beginning; and, Sol really was very encgry. 
he was just blowing cff steam. yasn't paying much 
attention. 
MR. JACOBS: What her assumptions were, I would 


to strike, Your Honor. 


threatening. 

TUE COURT: For example? 

THE WITNESS: Somethina to the effect that 
Prescott might core to sore harm if he continued to 
be -- if he continued whatever it was he was doing. 

THE COURT: Prescott was just quiet and calm and 
peaceful? 


TNE WITNESS: Well, he just stood there, 


evidently exercising self-control and not replyin 


in any way. 
So from what you saw, it was Mr. Carfinkel who was 


paranoid and not Mr. Rathborne? 


I don't think he was paranoid. le was extremely angry. 


Ae Se 
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angry, I don't consider myself peranoic. 


COURT: All right. 

JACOBS: Nothing further. 

STEINBERG: t!o questions. 

COURT: Call your next witness. Those 
witnesses who have completed their testimony 
can remain here or they con't have to rerain. 
They can leave if they so cesire. In other words, 


if you want to rerain, you may. If you con't want 
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LESLIE CROSSLEY 


was thereupon produced as a witness in behal 


of the plaintiff, and having been first duly 


sworn to tell the truth, the whole truth, 


and nothing but the truth, was examined an. 
testified as follows: 


INBERG: Your Honor, may I ask the 


other witnesses be excluded from the courtroam? 
MR. JACOBS: There are no other witnesses 
in the courtroor. 


MR. STEINBEPG: Is that the only witness you 


have? 


JACOPS: TI have other witnesses on the way. 


COURT: All right. 


JACOBS No one clse. 

THE CLERK: Please state your full nare and 
spell your last name. 

THE WITNESS: Leslie Crossley, C-r-o-s-s-l-e-y. 

TUE CLURK: Leslie Crossley. 

EXAMINATION 
BY THE COURT: 

What do you do? 
I'm a real estate broker. 
Did you work with the lady who preceded you to the 


witness stand? 
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No. 


2) Q Dic you have an office in the building? | 
<  e Ho. 
} 
4 Q Have you a statement for her? 
i} | 
5 | MR. JACORS: Yes, I cave it to you, Your Honor. | 
| 
6 | Would Your ionor wish me to examine her? | 
7 | TEE COURT: That's all richt. You have been in 
| 
8 | the real estate business for approxirately years? 
9 A That's right. 
| 
10 Q You have been a broker for two vears? 
| | 
11 | a Right. 
| 
id 
125 You @re familiar with the 53rd Street and Third Avenue 
13 | area and you have visited plaintiff's apartrent seven 
H 
14 | or eight times between 1969 and 1971? 
i! r t 
ms A That's true. 
146) @ You think that's a pretty good apartment? 


| 
17 A I think it's a lovely apartment. | 
| 


18 Q You think that apartrent would rent, both of then 
19 together for about 1200 to $1500 a ronth? 
20 A ry do. 


21 Q Apartment No. 5 was valued at between six and $700 a 
22 month? 

23 A That's correct. 

24 Q So, what you are saying is that Mr. Rathborne had a 


real bargain there at $500 a month? 
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te certainly did. 

THE COURT: Anything further? 

STEINBERG: May I point out to you, this 
pretrial statement, I don't see this cherring lady's 
nare on he 

THE COURT: She has alreacv testified. 

Mr. Cacfinkel is a very nice fell 
his very cheap to Mr. Rathbome. 
STEINBERG: No questions. 
FXAMINATION 

Mrs. Crossley, in 1966. was there a Gifference in 
neighborhooe of Last 53rd Street and Third Avenue 
6s compared to 1972? 
I think so. 

MR. STEINBERG: Your lHionor, then they are not 
coing to ascribe that to us? 

MR. JACOBS: I am trying to show the value 
increased, 

MR. STEINSERG: Just a minute. Mey I point out 
to you, counsel apparently doesn't know the landlord 
is bound by what we call rent regulatiors, rent 
stabilization and the conciliation and appeals board. 


THE COURT: Is your jucgment based in part upon 


the excellent furnishinas in the apartment? 
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1 Tik WITNESS: On the work thet Mr. Pathborne did. 
i 
& 2 Q (By Mr. Jacobs) Mrs. Crossley, have you previously | 
! 
3 reviewed Exhibit 36 for identification? 
| | 
4 | A Yes. 
5 @) Do you feel that's a fair representation of the 
6 apartmrent? 
- Pa Yes, 
: 8 5‘ As it was in 1972? 
° i) A Yes. 
10 | MR. ESEVEINBERG: Your Honor, that's not the way 
f 
11 to qualify a witness, 
12 | QHi: COURT: She is a real estate person. 
13 | MR. JACOBS: Should I qualify her? 
14 | THE COURT: She saic she looked at these pictures 
1s | and it is a fair representation of what she saw. 
16 ! She doesn't have to take the pictures herself. 
17 | MR. STEINBERG: I will show her something too. | 
18 THE COURT: Wait until Mr. Jacobs finishes. | 
19 | @ (By Mr. Jacobs) I will also show you Exhibit 37, 
20 would you say this is a fair representation of the 
21 roof terrace that Mr. Rathborne had in his apartment? 


22 A Yes. 
“ 23 Q Would you tell us why this apartment, in your opinion, 


a 24 had a great value and why someone would pay a rent 


25 of 1200 to $1500 a ronth? 
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MR. STEINBERG: Your Honor, that’s not the way to 
prove it. 

THE COURT: I amq 1G let hir prove 
Way. 


For one thine, 2 a very his! >iling, a lot of 


room, the quality of a heuse with ine house; 


1ac an exclusive garcen. It had six woodburning 
fireplaces which is 


the quality of country 


Now, are you considering, when you say twelve to 

$1500, the apartment furnisheé or unfurnished? 

Unfurnished. 

In your experience as a broker, have you had other 

situations of apartrents that were comparable to this? 
THE COURT: ‘What is the purpose of this? 


M’.. JACOBS: The purpose of this, Your UWonor, 


is to show that this apartrent had a value and that 
nebody in his right mind would move out of this 
apartment unless he was compelled to rove out. 


THE COURT: In other words, you are not ~---- 


MR. JACOBS: I am not proving or attempting to 


prove damages. 
THE COURT: This is a very nice apartment. 


You don't have to ask her those other questions. She 
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as already told you Mr. Rathborne was getting a real 
baraain. Anything else? 
MR. STEINBERG: Just give me a roment to reflect. 


CROSS-EXAMINATION 


Q Mrs. Crossley, do you know how old this house is? 

A I don't know the exact year, no. 

Q Fhout how old would you speculate the age of this | 
building? | 

A Seventy-five years. | 

Q Would you say it's more than 100? 


Could be. 
THE COURT: What difference would it make? 
You minight hire her as an expert on your decontrol 


because she says the apartment is a real good apartment. 


If the apartment has been decontrolled, you will need 
sorebocy like that. Why don't you leave her alone. 
MR. STEINBERG: That's all. 
MR. JACOBS: Your I!lonor, we have run into a 
problem. I have one witness coming, which 
Mr. Rathborne says is on his way here now. That's 
the architect. Your Honor has seen his exhibit. I 
don't know whether Your Honor or Mr. Steinberg 
requires his presence. 


THE COURT: I uon't know what the defense is. 
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HAROLD WILLIAMS HAUSER 


was thereupon produced as a witness in behalf 


of the plaintiff, and having been first duly 


sworm to tell the truth, the whole truth, and 
nothins but the truth, was examined and testi- 
fiec. as follows: 
Please be seated. State your 
in full and spell your last nare. 
TEE WITNESS: Harold Williams Hauser, 


il~a-u-s-e-r, 


“ME CLERK: Warold Williars Hauser. 


DIRECT EXAMINATION 
BY MR. JACCBSS: 


Mr. Hauser, can you tell me what your occupation is? 


Actuary. 


HMR. JACOBS: Yovr 'llonor, there is no witness 


statement for Mr. Hauser. This was on the question 
of damages. I dic not expect to put him on today. 
What is your job? 
I am a fellow that corporations come to to have their 
pension plans administered, set up values and calculate 
the cost of them. 

THE COURT: To ¢o what? 

MR, JACOBS: To calculate what the damages would 
be for the value of the apartment. 
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THE COURT: If I hold that the apartrent was 


aecontrolled, how voulé that be relevant? 

MR. JACODS: There are two separate apartrents, 
Lven if Your Honor holds that one apartment was 
Gecontrolled, there is still e second apartment. | 
The decontrol, Your Honor, was only for one apartment. 


Let me explain to Your Honor, there were the decon- 


trol which Cealt with one apartment, not the twe. 

THE COURT: Why couldn't he have charged him 
a thousand dollars for the one apartment? 

MR. JACOBS: He could have moved out of the other : 
and still had the first one of them. He could have | 
roved out of Apartment 4 and still had Apartment 5. 

THE COURT: Is the Cecontrol law still in effect? 

MR. JACOBS: Yes it is, Your Honor. 

THE COURT: Go « -ad. 

(By Mr.Jacobs) Mr. Hauser, can you calculate what, 

if a person needs, for exarple, one thousand dollars 

a year payable monthly, and you knew the age of that 
person, can you calculate ---- , 

THF COURT: He can. 

-- to arrive at the realized $1,000 a year at 
plaintiff's ace, 36, payable monthly, how much money 
would be required? 


$17,000. 
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How cdo you figure that? 

That is based upon the tables that we are using 
currently to calculate pension clauses. 

KR. STEINBERG: I didn't hear you, sir, 

THE WITNESS: That is based on the interest rate 
and the mortality table I'm usine to determine pension 
clauses. The mortality table is a 1967 table which is 
based upon the average level of mortality in 1967, 

The interest rate if five per cent. 

THE COURT: ‘hat is the interest rate now? 

THE WITNESS: Interest rate, short term interest 
rates are much hicher than five per cent. In makina 
a calculation over a longa period of tire, you have to 
determine what you think is a reasonable rate over a 


long period of time. What we are using for pension 


clauses now is five per cent. 


THE COURT: Even though utilities are paying 
about 11.8 for long term ---- 

THE WITNESS: Yes, the thine is, the gentleman is 
36. We has an expectation of life of about 40 years. 

THE COURT: All right. $17,000, five per cent 
yield. 

THE WITNESS: Seventeen, that's at five per cent 
would yield $1,000 a year payable monthly. 


During the course of his life? 
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Woule there be any appreciable chances in Noverber, 


1972, he wes 34 years old; is there any appreciable 


cifference in the arount? 


There would be a slight increase; if he were doing that, 


you would bring it forward. The factor, 
if there was sore sort of settlerent, you would bring 
the back payment forward at five per cent interest 

THE COURT: What else? 

MR. JACOBS: No further questions. 

THE COURT: That's all. You may step ccown. 
Call your next witness. 


MR. JACOBS: Call Mr. Zombonini. 


———E — ——_ a 
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GUISEPPE.: ZOMBONINI 


was thereupon produc: as a witness in hehalf 


of the plaintiff, and having been first duly 


Sworn to tell the truth, the whole truth, 
and nothing but the truth, was examined and 
testified as follows: 
THE CLERK: Please be seated. State your 
in full ane spell y last name. 
THE WITN. : Guiseppe Zombonini, 
Z-o-m—b-o-n-i-n-i. 
DIRECT EXAMINATION 
BY MR. JACOBS: 
Q Mr. Zorbonini, what is your occupation? 
A I am an architect, 
THE COURT: You are what? 
THE WITNESS: An architect. 
What is your present job or occupation? 
I am an instructor at the School of interior Design; 
also I am a dean of the New York School of Interior 
Design. 
What is your backgroune in interior design? 
THE COURT: Is there any question about his 
qualifications? 
MR. STEINBERG: I wouldn't raise any at this 
time. 
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THE COURT: Go ahead. 
Mr. Zorhonini, I call your attention to October and 


Neverber, 1972, did you meet Mr. Rathborne at th 


s) 


i] 
ct 


How did you come upen meeting him? 
Well, he came to the school to seek for a desicn or 
someone to appraise his apartment. 
Did you undertake to appraise his apartment? 
That*'s: Sight; 
How rany times did you go to his apartment? 
Well, hard to say, between 15 and 20 times. 
Dic you make any sketches of his apartrent, take any 
photographs? 
I measured -- I did measure the staircase, the fourth 
and third floor; and, I Grew the new plants also. 
I mace a photocraphic report in color pictures and 
black and white pictures. 

THE COURT: I have those pictures here. [that 
.~8 it you want to know from Mr. Zombonini? 


MR. JACOBS: I want to establish throuch 


Zombonini D 1375 


Mr. Zorbonini what his value of the various improvements 


that were made in the apartment. 
(By the Court) You weren't the designer of these 


improvements? 
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Zorboninti 
you know who did the cesian 
No ” 
Dic you conclude that the architectural work 


rofessionally done? 


it good work? 


had it been in at the time 
What vas the life expectancy of the work that yeu saw? 
Could it last ten years, fifteen years, twenty-five 
years? 
Last much more than that. 
How long would the building last? 
I don't know if I'm in a condition to answer that. 
That building is pretty olc, isn't it? 
Yes. 
Assuming that the building would last for twenty or 
thirty years or whatever figure you ~'ved at, then 
you made your calculations? 
Well, there are building interiors which will last 
much more than that. We have interiors 200 years old. 
Could you take those interiors out? 


Well not without ruining the original characteristics. 


You are appraising the work that was done to improving 
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the apartment? 


Partially. Ne also had to decorate the apartment. 
What G@id you concluée was the reasonable value 


of these improvements? 


Architectural improverents and desicn work and 


decoration work, which has been appraised on that 
comes to around $60,000. 


Sixty-thovsand dollars? 


9 A This is not the precise figure. The figure would | 
on the first part of the report. 


11 $60,000. Can I have a copy of the report? 


‘R. JACOBS: I have a copy, Your onor. | 


_ 
N 


(Document handed to witness.) 


The last ficure which includes architectural design 


es 
> 
y 


comes to $60,398.75. | 


2) 


What did you find had been done to the apartment? 


A The answer is all explained in this long report. 


We are talking about structural improvements like 
the building of walls. 

MR. STEINBERG: I don't hear you, sir. 

THE WITNESS: Architectural improvements. They 
regard construction or demolishing part of the build- 
ing in order to improve the use of the space, 
rewiring, electrical rewiring, changing of tiles 


on the floor ---- . | 
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hac done? 


Mr. Zombonini, we you shown the 
riginal plans of the apartrent? 
Oh, yes. It's very hare for 

THE ES hear you. 

THE WITHESS: It's very hard for ne 
alteration witnout readine the report because all 
the alterations are here. inywa we have two 
sets of plans. The oricinal plans ---- 

Where did you obtain the oricinal plans? 
The original plans was drawn by fred Leeman. It 
Given to me by Mr. Rathborne. 

MR. STEINBERG: Are you talkina about the plans 
of the building, sir, or are yau talking about the 
plans of the apartment? I just want. to know. 


THE COURT: I don't know either. Were these 


the plans for the building or the plans that were 
designed by the architect for the plaintiff, 
Mr. Rathborne? 

THE WITNESS: Well -- (pause) 

THE COURT: Do you know? 


MR. STEINBERG: These are the plans of the 


apartment, Your Honor, not of the improvements in the 
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building. Ylrec€ Leeman is the architect for the 


buileéing. This csentleran is testifying about matters 


that is none of his concern. I think we are limiting 


ourselves to the work to be Gone to the interior 
apartment. 


T£ you are aoing to tell the Judge these 


were for structural repairs inside, I want to hear 


you make a Ceclaration to that effect. 
MR. TACOBS: Well, Your Honor ---- 
ell me what you did. 
TUE WITNESS: Yor instance, on the first plan, 
the first 


floor, we have two bedrooms. tow, 


Mr. Rathborne tole re he took this wall away in order 


to create the new becroom. So, I measurec the new 


bedroom. This is the black cne. This is the plan I 
Grew. Ane, the difference hetween this plan and this 


is what I ha‘ * evaluated as architectural changes. 


THE COURT: Then what else did you do? 


THE WITNESS: So, this is from the situation. 


mm 


This is the building or apartment which is the sare 


thing in the case, as it is now. This is the way 


I was told it was before Mr. Rathborne started improve- 


ment. 
THE COURT: 
ments which were installed by Mr. Rathborne? 


TIF WITNESS: That's right. 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 87208 


You are trying to appraise the inprove- 


THE COURT: You are not king about any 


the builéing 


rat. 
know. I cannot prove this 
What I'm proving my appraisal, how ruch the changes 
would cost in case it was cone. 

TUE COUR All richt. 

THE WITNESS The effect it was cone is proved 
by the oricinal y 2 and the plan that I measured 
ana draw myself. 

STEINBERG: If Your Honor please, I'm sorry. 


= 


I con't want to interfere. I don't understand this 
at all. this qentleman saying that there were 
improvements within the interior of the apartment by 
Mr. Rathborne which gave you a basis for evaluation 
of the cost of interior improverents; is that what 
you're saying? 

THE WITNESS: Yes. 

MR. STEINBERG: In other words, you're saying that 


Mr. Rathborne took a wall on the plans of Frecé Leeman 


and removed it and made improvenents for the interior 


part of the apartment; is that what you're sayina? 


Answer the question. 


NR. JACOBS: Your Ionor, can I examine the witness? 
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TUE COURT: Ne can answer that cuestion. con't 
| 
. ' | 
knew whether that’s true or not. You are anpraising } 
the improvements that were race accoréing to these | 
” | 
plans? 
HE WITNESS Yes, I cannet prove at all it the 
plan was made hy Mr. Pathborne. | 
MR. STFINBERC: You can prove that? 
THE COURT: He is not saying that. 
TUR Vie trlans XY cannot prove that. 
{THF COURT: Why dic it cost so ruch? 
Did they nut in new walls and new floors? ‘ihhat was 
: ‘ | 
cone to account for the $69,000? | 
eT %> ¢ neyTe , a) } 
THE WITUESS: Well, I'r: afraic I have to co 


through the appraisal hecause I woulc not rerember. 
The operation -- it took me a long tire to so through 
the operation. We have, for instance, installation of 
water radiator. 

MR. STEINBERG: What? 

THE WITHMSS: Installation of water radiators; 
installation of two electric raciators; installation 
of wall air-conéeitioning unit on the wall; this is not 
part of that. 

(By the Court) Were there new floors installec? 


I don't rererber ahout the new floors. I will have 


to go through this. 
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wweetsitlston ated 
How 
One of th sccilines was levelee on the fourth floor. 
I rererber that. 1 the living roor throudh the old 
hallway, the ceil 7 lowered. This structure 
evaluation ---- 
STLINBFRG: By whom? 
THE WITHESS: I cannot prove that. 
MR. STEINGERG: 
lic doesn't know. 

Your ftionor, c yut Mr. Rathborne 
back on.. lie will testify as to a is if you want 
the cetails. 

THE WITNESS: We have the restoration of the 
fireplaces. ‘There are five fireplaces in the two 
floors. Some of the walls were plastered. the 
plaster was reroevee in orcer to show the brick wall. 


How @id you cetermine value? 


Value of what? 


Of these improvements. 

Vell, in the case of the restoration of the brick wall, 
we have cost due to the removal of the plastering and 
cleaning the brick, which reauires a very long operation 


reguires cleaning, requires electric tools. 


Are you making any judgment on whether this was the 
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would have Gone 
Vell, 
that. 
Vhat about the other thine: 
We shoulce be nore precise and cecice which ones. 
rererber all of 
COURT: 
questions were as 
with his on 3 tur . over fo 
examination. 
MR. STLINBERG: Po you mine if I interrupt a 
moment? 
ViHE COURT: Yes. 
CROSS-EXAMINA! ION 
BY MR. STEINBERG: 
Q The air-conditioning unit is a ratter that can be 
taken cut ané carried with him to another accormoda- 
tion? 


What's that? 
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have cone 


BRADLEY 


= 


was 


THE WITNESS: Bradley C. 
ibracley D. Davis 
EXAMINATION 

COURT: 
You are 
State of New York? 
wo, I’m not practicing. 
You represented Mr. Rathborne? 
Yes. 
For what period of time? 
From the spring of 1971 until November, 1972. 
Is that when you gave up the practice of law? 
Well, no, I gave up the practice shortly after 
Mr, Rathborne left New York, after that time. 


You weren't the one who filed this action or were you? 


I originally filed this action. That was the last 


representation I did. I believe it was fiied 


JERRY C, HARRIS 
206 U. S$, COURTHOUSE 
PORTLAND, OREGON 97208 


_ 
Ww 
~~ 


A 


1 @) 


A 


A 


Q 


approximate) ronth after he le 
r Ce T Go ahead, 

RECT EXAMINATIC 
. JACOBS: 
Mr. Davis, did 2 first represen 
other ratters other than problems 
-* S» I did. 
De you recall when you first beca 
him with regard to his landlord? 
it would have been the end of 197 
And, Go you recall the first matt 


action, 


rent 


Could you tell me prior to bringing tii 


charge ac 


tion, 


cid you speak 


to Mr. 


which 


8 


you 


overcharce 


rye 
rene 


Garfinkel or 


Mr. Steinberg about the rent overcharge? 


Yes, 


of course ---- 


Who did you -<--- 


Before bringing the lawsuit. 


Who did you speak to? 


Spoke to 
What did 
MR, 


a matter 


Mr. Steinberg. 


you say? 


STEINBERG: 


of courtesy and ethics. 


ove 


Yr j 
z 


If Your Honor please, this is 


JERRY C. HARRIS 


206 U. S$, COURTHOUSE 
PORTLAND, OREGON $7205 


20 w 


i) 
ny 
© 


24 


25 Q 


Gon't think that makes very much 


When he gets on the stend, his client w+ privilege. 
lle might have had a conversation between hirself and pa 
1is client I don't think that a conversation between 


two lawyers is privileged. think we are wasting 
' 
@ lot of time. 
Did you file an action subsequently? 
MR. JACOBS: Your Honor, I think the manner in 


+ 


which the landloré and his attorney acted when asked 
to do things, they refused to do it and rade the 


client «o to court. I think this ‘as a lot to do 


MR. STEINBERG: I am not a defendant. | 


THE COURT: Give me your leqal authority? 

MR. JACOBS: Me? 

THC COURT: Yes, give me your leaal authority. 

MR. JACOBS: I have none. 

THE COURT: Then go to sorething else. 
(By Mr. Jacobs) Did you file a rent overcharge case? 
Yes. 
Could you tell us what happened in that action? 
There was ultimately an award of $2,000 plus attorney 
fees. 


Now, during the course of that action on February l, 
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that di 


d you say? 


No one at that point 


Mr. Steinberg held back M 


THE COURT: 


MR. JACOBS: I wovuled al 


Your Honor, Fxhibits 42 and 


fixing tic amount of rent on 
I have shown these to Mr. St 
THE COURT: What was th 
MR. JACOBS: Two huncre 
apartment. 
THE COURT: All richt. 


represercing Mr. Rathborne, 
space in the building other 
5? 


Yes. 


Wh ere? 


It would have been the floor below, 


it would be an office room. 


- & t P 
(:ATTINA e I woul LY 
- I restrained him fre 


so offer at this tire, 
2 , ; 
43, whic are the orc S 
these two apartrents, 


also when you began 


was he occupying any oth 


er 


than the apartments 4 and 


a small, 


And, that was che floor below? 


It was the floor below. 


The lower of the apartment. 


Do you know if he was paying rent for that? 


I guess 
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how much it was? 
THE COURT: Do you know how ruch it was? 
MP. JACOBS; I believe it was $100 a ronth 


Your Honor. 


THE COURT: All right. 
(By Mr. Jacobs) Pid you communicate with either 
Mr. Garfinkel or Mr. Steinbere ut that business 
space? 
Yes. 
Who did you comrunicate to? 
I communicated to Mr, Steinbers. He was the atton 


Did Mr. Rathborne say he wanted that space? 

UO. Mr. Rathborne said he hed been compelled to take 
the space. 
By whon? 

Ey Mr. Garfirkel. 
Then what happened? | 
I told him he was under no chligation to continue | 
staying in the space. 

(By the Court) at did Mr. Steinberg tell you or 


Mr. Garfinkel tell you? 


Well, Mr Steinberg said, "We'll see you in court 


about that . 
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you to continue? 
lie wanted to continue the occupancy. He said it was 
to continue. 
What happened? 
I told Mr. Rathborne “here was no requirement for him 
to continue in the space. He vacated the space. 
Then what happened? Was there an action brovuqht? 
I'm trying to recall. There was no recovery in any 
action brought. 
Was the action brought? 
I don't recall the ac: ton. If in fact there is a 
paper, I would say I con't recall. 

MR. JACOBS: I have no information on whether 


an action was brought. 


THE COURT: What is your next point? 


(By Mr. Jacobs) Mr. Davis, did there come a time when 


the plaintiff complained to you about an air-condition- 


ing unit on his roof terrace? 

Yes. 

When was that? 

That initial complaint would have been in the spring 


of 1972. 


Did you ever ask either Mr. Steinberg or Mr. Garfinkel 


to have that removed? 
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ie told you he would see you in Court. He wanted 


Yes. 
Who did you ask? 
Mr. Steinberg. 


What Cid he say? 


He said it was 
richt to have 


orf. 


~ 


Did you subsequently cor 
My Raethborme 


seeking an injun 
ing unit? 
Yes. 


THE COURT: 


injunction? 


The jucge cenied the prelirinary injuncticn? 
The matter came to trial. 

THE COURT: He movea out and the case was 
Gismissed? 

THE WITNESS: That's right. 

THE COURT: Go ahead. that is your next point? 
(By Mr. Jacobs) In the course <---- 
May I -- I do recall that there was an action brought 


for rent on the commercial space which was terminated 


prior to trial. There was no payment made on it. It } 


PAA ns ST ae OR a Ee EE ge Me MOE =" 
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was withdrawn, 
Dic you represent Mr. Rathberne with reaard to any 
other actions brought by Mr. Garfinkel for rent that 
wasn't paid? 
Yes. Well, in the surmer of 1972, Mr. Garfinkel was 
refusing tender of rent cerrencine ---- 
QE COURT: Why was that rent tender refused? 
8 2 a 6 Ss Y have ne icea why he wouldn't 
accept it. 
ead he maintaineé an action to Sct him prior to that 
tire? 
There hac -- well, these two actions that I mentioned 


to that time. 


THE COURT: You mean ---- 


THE WITNESS: There was no pencing eviction action 


prior to that time. 


COURT: After the Court had decided $250 


@ month was the maximum rental that could be paid 


for each of these apartments, you say that you tendered 


the rent of $250 a month for each of these apartments 


to Mr. Steinberg or to Mr. Garfinkel and they refused 
to accept it? 


THE WITNESS: I did not tender the rent. I 


directed the tendering of the rent. 
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lanclord=-tenant sort. 


correlation between 


How many actions did you bring against 

Mr. Carfinkel and his corporations? 

THE WITNESS: Including court actions or 

Cormission proceedings? 

THE COURT: How many court actions were filed by 
you on behalf of Mr. Rathborne? 

THE WITNESS: There was the rent overcharge action; 
there was the action for the removal of the air- 


conditioning unit; there was this action. 


(Continued by the Court) How many actions were brought 


before the Rent Control Commission? 


ne emmannmemned 
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eet Davis D 26,L0f 


Flled by ug, there was the harararcnt 


ment Droceredinga = on om 


ans ost coat aD es me ae 
MR. STEINBERG: Your lionor, he zaid “this 

. 3 " 3 & 1 4 

ne 4 3 + . ° 

rStion” « i con't understand that. 


TUE COURT: The one we are here on. 


You filed a herassment 
Yes . 
What happened to that? 
Well over a year after Mr, Rathhorne moved out 
apartment, the Rent Commission sent a letter saying 
they were sorry they hadn't gotten around to the 
er. They assumed the matter had been attended to, 
If it hadn't, to correspond, 
What happened? 
Well, I wrote them that the metter had been attended 
to; the tenant had to leave because of the harassment 
the year before. 

MR. JACOBS: Your Honor, if you wish that letter, 
I have it. 

THE COURT: That's all right. 

low many actions did Mr. Garfinkel file 

against your client? 
One, two, three -- I believe four eviction proceedings 
during the time I was representing him and a debt 


control proceeding. 


JERRY C, HARRIS 
206 U. S$, COURTHOUSE 
PORTLAND, OREGON $7205 


the spring of 19 


He was having 
been handling 
Would you say th 4 Path ne is an easy-coinag 


quict discideat individual or 


not an easy~soing quiet dissident 


Is he a difficult person, would you say? 
That depends on when we are talking about, not when I 
first met him; he was not quiet. 


You sent him to see a psychiatrist, didn't you? 


Yes. 

When was that? 

Well, that would have been in the fall of 1972, after 
I knew him for over a year, 

Did he tell you whether he had ever been to a 


psychiatrist before? 


I don’t recall his telling me that, no. 
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i nceent. 
But you thoudht ha should see a hd 
Oh, yes, 
nny ? 
Well, his entire state; he was sormetir 
as far as I could tell, irrationally. 
é&tate of terror at this reint. It was 


problem, 
But you didn't find him to be such a p 


first represented him? 


Mr. Garfinkel, I didn't hove that much 
with other than in court. Generally, 
I would speak to Mr. Steinberg. 


Ie Mr. Garfinkel an excitable person? 


The times I saw him in court, I would say he is, yes. 


What about Mr. Steinberg? 


A very excitable person. 


atrist? 


+ « ‘ netioning 
eC UCLC ng 
I ce \ as an a 
—_ 5 
i ta aft al 


erson when you 


an easy-aoing 


communication 


as a lawyer, 


After Mr. Rathborne left New York, you gave up the 


case; is that correct? 


Well, the pending matters became moot 
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at that point. 


vacated the apartnent. 


the State 


Steinberg 

Mr. Rathborne othe 
that one time before Judce Wahl? 
Yes. 
Tell me about that. 
I had on September 14, 1972, went to Mr. Steinberg's 
office. This was when matters had become considerably 
worse. It was after the electrical problem, which I 
assume has been testified to here. 
What about the electrical problem? 
Well, this was for ~--- 


MR. JACOBS: Your Honor, if I could examine him, 


I could bring up the continuity of everything, if you 
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setter if I ask him the Jestions. At least we'll 
set all the information G it wouldn't take s ct 
time. 

THE WITNESS For £34 “ } : he zx there 
wag no eLlectricit;s 
How do you know? 
I was in the apartment. 
Dic you communicate with Consolidated Edisor 
Consolidated Edison was not allewed to have access 


to the basement when they care to make the repairs 
on several occasions. 

You were there? 

I spoke to Consolicated Edison. I spoke with 


Mr. Steinberg. 


In your conversation with Mr. Steinberg, did he tel 


you why they woulcn'’t sive access to the basement? 
He said to me, “We are not giving it. If Mr. 


Rathborne wants to play dirty, we'll play dirty." 

That was one of the statements. 

He said that with reference to what? 

Ho was obviously referring to the pending action on the 
air conditioner. It clearly came up in that context. 
And finally, we had to obtain a court order. 


To do what? 
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terrace? 


there 
Stacruaninn 
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He Cidn't say they hed avreed to give it prior. 


tt was Munchtime’s u 


My examination of the record: 


ay 
4 


substantial portion of the surface. 

What kind of business was Munchtime? 

They sold quick lunches, hot dogs, 

It was a restaurant? 

Without seating, it was a stand-up type. 

It was a food dispensing operation? 

Yes. 

It was your theory they had no right to install this 


on the terrace? 


Yes. The lease had given Mr. Rathborne exclusive use 
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: rl a loft 
{ the terrace. 
Um COURT: Anything else 
MR JACOBS Yes 
(By Mr. Jacobs) ?'r is, X shew you Exhibits 
44 and 45 for 4¢ ei Ficat iT k you if these 
efresh your recollectton? 1} there connection 
etween the petition for evict! nd the rent ver- 
charge case? 
Yes -- well, this action entirely, No. 105978 « 
7, was an eviction action commenced on Decerber 36, 


1971, for nonpayment cf $500. 


marr wy t t da cvesan enpak = 
THE COURT: Don't the cociunents speak for 
thems clves? 
, . 
THE WITNESS: Yes, think go. 


THE COURT: They are adritted. 

MR. JACOBS: Yor Honor, I would like to offer 
the letter. 

THE COURT: Admitted. 
(By Mr. Jacobs) Now, Mr. Davis, was there also a 
problem with the fire department? 
Oh, yes, yes. 
Could you tell us about that? 
Well, in June of 1972, Mr Steinberg initially, I 
believe, sent a letter complaining about a lock to the 


door -- to the fire exit to the terrace to the effect 
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Q 


the lock had to be removed. 


Whether I haad 


THE COURT: 


this was sent ¢t 


© Mr. Rathborne, the initia} letter, 

Gemanding the removal of the leek. his was a stair 
tathborne's terrac: St thre 1 oparcunment 
rom the hallway Thi 5 the same time that th 

door Lock downstairs was totally removed; so, 
other lock also was remeve?. Anyone could enter 


this 


Mr. 


th en 


Rathborne's place from the 


a copy of the initial 


indicated we would deal with ane 


thing with the fire department. 


No. 


matter was 


THE COURT: 


Did you? 


It was never -- he finally roved 


(By Mr. Jacobs) 


resolved. 


a@ 5 
S°.reets 


Lonl 


unaided, 


work out some- 


out before the 


Did Mr. Garfinkel appear in court 


to answer these matters in this recard? 


There was a violetion placed against the premises by 


the fire department. 


Did you discuss this violation with Mr. Steinberg? 


Yes, 


What di* he say? 


He said, 


"Have him remove the lock.” 


Did you explain the security situation? 


Yes, 


He said, 


"Well, that's too bad. 
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That's the fire 


I appeared in court on the matter, 


‘i 24 


4AaW 

THE COURT las e. < fire law? 

THI WITNESS My understi ¢ 3 fy t 4 oken 
with the fire cepartment, it was not. They said it 
could be there. 

THE COURT: They said safety lock could be on 


this door in cispute? 
THE WITNESS: There was a vic 
I could give you ry oninion how. But, I don't 


that’s right fer the case, 


rh 


Die you ciscuss th: matter o 


Mr. Rathborne because of this violation with 


established violation on this, we are going to put 
him out for having a substantial violation of his lease. 
(By Mr. Jacobs) I show you ---- 
Which was one of the major rear: 1s we defended the 
matter. 
I show y u Exhibit 7 and 47. Are those two letters 
from Mr. Steinberg which you saw with regard to this 
fire violation? 
(Exhibits handed to witness) 
THE COURT: Have you any more exhibits? 


THE WITNESS: Do I have any more oaxhibits? 
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0 


10 | 


11 


examine the witness, je should cross-examir f roi 
his testimony SO I want to bring ort testinonvy, 

THE COURT That's fine. Why eidn't [u do what 
otsked you to do and put in all those exhibit SO we 
woulcn’t heve to identify each exhibit sepa ely? 

MR. JACOBS: Your onor, I won't fer any more 
exhibits at this time. Cen we just go on with the 
testimony? 

THE COURT: All ricsht. 

(By Mr. Jacobs) Now, Mr. Davis, I believ u ment 

it before that you got an erder iving access to the 

basement for the electricity. Could you teli 1 rat 
you ic to cet it? What harpened? 

In the case that was pending against Munchtime ane 


to show 


motion, 


& corporation, 


why access should 


ot be given; 


a motion by oréer 


ane une 


argument, was cranted and an order was 


issued and then served and then access was given. 


In September of 1972, I think you started to talk befcre 


about that, 


Did you attempt to negotiate on behalf of 


this plaintiff for his getting out of the apartment? 


Yes. 
Who did you ta 
Mr. Steinberg. 


Could 


lk to? 


JERRY C. HARRIS 
206 U. $. COURTHOUSE 
PORTLAND, OREGON 97208 


you tell us where this was? | 


4 


A 


9) 


| 


Q 


A 


fin 
Me Rr 176 “VA 
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This was at Mr. Steinberg’s office. 
Vho wan present? 
Mr. Steinberg was. 

| 
Was anyone else? | 
I believe a portion of the time Mr. Steinberc's 
secretary. 

| 
Was Mr. Fathborne present? 
Mr. Rathborne was present for a portion of the conver- 

+san 

A wa Vbie j 
Could you tell me what the conversation was? 
Well, the initial conversation for which i‘r. Rathbome 

| 
waa present: was that we were up there to explore if 


there was any way to arrange the 


+ 3 % le ¥ ay 
issues. At this point, the Rent 


were pending. 


COTMZE: 


You mean the decontrol proceedings? 


The decontrol procecdings, yes. 


there is a way to arrange it, Mr 


of there. 
settlement." 


THE COURT: 


Mr. Steinberg said 


4 
4° 


n matters 


« Rathborne gets out 


Did you ask him for any money? 


We never reached the point of asking for money. 


I said, "Obviously, that’s not any type of 


Mr. Rathborne then stated, “It would end if you would 


stop harassing me." 


Mr. Rathborne would leave the room, 
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Mr. Steinberg then asked if 


THF COURT: Who asked that? 


THE WITr 


Mr. Steinberg asked Mr. paths 
to leave the recom. He wanted to talk to me. Ar 

Mr. Rathborne then left the room. I then said to 
Mr. Steinberg, "I woule like to work out sore type 


of settlement. 8ut, 


go 
“a 
9° 
c 
‘* 
3 
2 
>, 
~ 
ct 
> 
~ 
i? 
+e 
> 
oo 
wn 
’ 
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stantial investment in this apartment. It would 
not be a rinor matter.” Mr, Steinberd said, "They 
would give two cents to settle the matter. They were 


going to cet him out. They already had an orcer on 


one apartmen 


(? 


- They were go’no to get him out of 
everything.” I said, "Well, you just have a prelin- 
inary “ecision. You know these cases, I don’t agree 
with that decision. The matter can qo on. “ou can 
pursue whatever legal means you want. We will] purse 
whatever lecal defense we want." Ile said, "Bon't tell 
me what kind of reans we'll pursue. We'l! pu: ue any 
kind of means we want. You know what happened on that 
block." So, I said, "Well I assume that you will 
pursue the lecal means anyway. I'm sorry we can't 


resolve matters. I thought you had a substantial 


interest in gettine Mr. Rathborne out of the apartment." 


He said, "We've got no interest in cetting Mr. Rathborne 


out of the apartment." I said, "It's a block under 


assemblage." le said, “We are not part of that. We 
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1 | were offered a million dollars. We cCidn't tal it, 
& Pay | 
2 | That's not our concern. We just went that son of a 
i 
3 | bitch out.” I said, "I guess we have to pursue our 
4 action. There is nothing further to discuss." I left, 
5 | THE COURT: Mr. Davis, cid you represent 
6 | Mr. Rathborne in the decontrol proceedings? | 
7 | THE WITNESS: Yes, to the extent there was a 
i | 
8 | hearing. | 
9 Q {Ly Mr. Jacobs) Was there a hearing? | 
: 10 A No. 
i | 
1! | @) To your knowledge, did the hearings examiner ever go 
12 up to the premises? 
13 A NO. 
| 
14 | MR. STEINBERG: £ object to that. That's based 
15 on collateral attack. 
? 16 | MR. JACOBS: Your Honor, I have a case I would 
17 | like to arcue on that, 
18 , THE COURT: Tell me the case. 
19 MR. JACOBS: I have it here, Your Honor. 
20 THE COURT: Tell me the facts of the case. 
21 MR. JACOBS: This is a New York State Court of 
22 Appeals case, Your Honor, involving an action where 
23 there were drivers -- your Honor, let me put it to you 
fs 24 this way. The holding of the case --<- 
25 Thi CCURT: I am not interested in the holding. 
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were there 
were two 
THE UR Wait a minute. Where was the 


me about the 


of one of the cars. 
TRE COURT: A driver of one car filed an action 
against the criver of another car for what? 


Ccamages. 


MR, JACOBS: Then subsequently, there was enother 
action by the : one driver, the one who lost the first 
a third driver involved in this situation. 

The Court held that there was collateral estoppel. 

COURT: There was. ; 

JACOBS: But the Court stated that to have 
collateral estoppel, you have to have two things: 
There must be identity of issues decided in the prior 
action. I con't argue with that. The second is there 
must have been a full and fair opportunity to contest 
the decision now said to be controlling. 


THE COURT: Are you saying it wasn't done in 


accordance with the rules of the agency? 


MR. JACOBS: Absolutely. My client filed the 
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appeal, Your Honor. I submit if Your Nonor holds 
that there was harassment here, it was because of 
4 


the action of the landloré that ne was out of the 


&partment and he hac no right to ap 


we 
68) 
Pn] 
i 
p-4 
= 
~ 
_s 
< 
9 
* 
u 
oO 
Q 
(t 


I submit it was the actions of the landlord. 


THE CCURT: Tell me what case you are relying 


on for that? 


co) armeseaiees Ape y LA ina 
MR. JACOBS: I can't find any case, Your Honor. 
be! . os om. an ° , 
But, look at the logic. The ran is entitled to his 
- 2 - | - x= « an} — | 
way ih Court. Did he have his Gay in court? We 


have the lawye 


" 
me 
oO 
_ 
m 
3 
H 
ir] 
< 
fu 
ie] 
| 
O 


hearing. Ne one 


e | 
lcoked at the apartment. 
THE COURT: There was no hearine. There was no 


one who looked at the apartrent. Go ahead. 


(By Mr. Jacobs) After the protest was filed, did 


Mr. Rathborne leave the apartment before the process 


was heard? 
Yes, after a stay had been issued and before any hearing 
of the protest what the determination would be, 
Now, you have testified about numerous conversations 
and threats that were communicated. 
THE COURT: Ask him the questions without the long 
windups. 
I am asking whether there were any other threats 


than what you have testified te todey that you recall 
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‘ 1 | JOHN PHILIP CASARINO 
e | 
: 2 | was thereupon produced as a witness in behalf 
{ 
3 | of the plaintiff, ane having been first duly 
i 
4 H sworn to tell the truth, the whole truth, | 
i] | 
5 | and nothing but the truth, was examined ane | 
1} 
| 
| 5 
6 | testified as follows 
i 
7 THE CLERI Be seatec. State your name 
8 | in full and spell your last name. 
H | 
9 | THE WITNESS: John Philip Casarino, | 
' 
10 | C-a~s-a-r-i-n-o. 
| | 
' 
11 | THE CLERK: John Casarino,. | 
| 
| 
, 
12 | EXAMINATION 
i 
13 BY THE COURT: 
| 
14 | ie) Dr. Casarino, I understand you graduated from Notre 
15 Dame. Then you went to medical school. Where did you 
16 take your psychiatric training? 


17 A My psychiatric training was at St. Vincent's ilospit’. 
18 here in Manhattan. 

19 Q You are Board certified? 

20 A Yes. 

21 QO At tue suggestion of Mr. Davis, did you examine the 
22 plaintiff? 

23 A I did. 

24 Q When was that? 


& 25 A That was October 9, 1972. 
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1 2 Did you get a history from him at that time? 
oe | 
2 A Yes. 
3 Q What was that history? 
| 
4 | By Well, the history was that Mr. Rat Orr ¢ 

5 contracted ¢ pac né he s S ATS } 3 began } 

6 | -- these are notes that I typed un. ts 24, ib iene 
= | 
- = ] 
7 if I refer to them? 
| 

8 THE COURT Certainly YT am more inte 2a in 
9 his prior health probiems. 
> | 
10 r Well, when he presented himself to me, he was 
' 
| | 
11 | extremeiy distraucht, extremely <cisorqanizec. It 
i] } 
12 was very difficult getting a history from him. As 
\} : | 
x 13 | a matter of fact, my last staterent aver here said, 
l “ : | 
; | At this time, little is known about his prerorbi | 

ee ; 2 ad - comes : . . . " 
personality which prevents a clear elucidation diagnosis 
> 


That's why we had several sessions. I didn't feel 


my initial one was enouch. I did get sore family 


history. 


Q What year was that? 


Fa 


A 1972, Octobex,. 


Q You found that he was somewhat disorganized? 

A Yes, tix. I felt he was on the verge of a psychosis 
decompensation. 

Q Did you ind Ne was unable to answer questions very well 


A Yes, my questions, yes. 
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What else? 


patric point of vicw? 
THE COURT: Yes. 
Ne displayed psychomotor aci 
Cisorganized. I felt that h 7 was depressed. 
He was unable to sit down. He pa: about the room 


4 great deal. He brought a dog with him which he 


stated was for protection. He was very much frightened 


4, 


His thinking was verv tancential. en a question was 
asked, he cia respond appropriately. But many times, 
he went on to other areas showing thoucht process 
Gisorganization. We didn't show any hallucination 

or secondary symptomatolocy or anything like that. 
There was a flavor of parancid thought. 

By paranoid, what do you mean? 

Well, I was not to sit Gown there and say that what 
he alleges was true or not true; but that some of the 
staterents that he made, if they were not true, would 
qo along with the findings of disorganization insofar 
as they would indicate psychotic episodes. Were they 
true, I con't think they would make a cifference anyway. 


Nid you know when the onset of that difficulty arose? 


Yes ~-- well, somewhere along the way he mentioned 


in June, he stated he ventured out of his house rarely, 
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Q 


seeing friends; he haéen'’t dated in several 


ronths. 


THE COURT: He hadn't done what? 
THE WITNESS: He hadn't Gated in several months | 
anc lost twenty pounds; had crying episodes which he 


could net control and was very irritable. 


Ne also purchased the dog and would allow 


the Gog to check the rooms in his house because he 
was afraid someone was there. He believed his 
personality was chanaing and that he was hecoming 


depressed. 


Is he a volatile individual or quiet er what kind of 


When I saw him he was -- I would say volatile. When 


I saw him -- I saw him several times. This time, the 
second time I saw him, he was a bit m acutely dis-~- 
turbec, still not on the verae of overt psychosis. 

I felt it was heading in that direction. I made the 
recomrendation he be on medication and he entered 
psychotherapy at that point. 

Did he? 

No. le said he would be afraid to take medicine because 
he might be moving to New Orleans. He didn't think he 
would want to be getting into therapy at this point. 


Did you prescribe any for him? 
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io, I gave him no medicine, 
SO, he didn't core to you for treatment. He came 
because of his attorney to prepare for testimony? 
Yes, sir. I recommended that he heve treatment. 
Then when he said he was qoing down to “New Orleans, 
I agreed this would help him since I thoucht a change 
of environment would, and when he cet dewn there, 
should get involved in theranv He gubsequently 

s couple of 
Goctors down there and was working wut. 2 saw 
him a year aco also when he returned to New York. 
tiow did you find him then? 
That was last year -- I guess $t¢ was this year 
8th of '74. On March 8th, he was in 
he phoned to ask me if he counle see me. He had 
written several letters during this period of time 
and told me about his experience with different doctors 


down there, how he was in treatment with one and asked 


some advice about should he continue this kind of 


business. I felt we established a seed relationship 


in the few times we had met. Anyway, I saw him this 
time. Ne was very much relaxed. He was smiling; his 
specch was not pressured. It was none of this 
cisorganization I originally noted. 


Does he act differently when he is interrogated by 
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A 


Q 


people whom he regards as friendly and with pecpi 
who he regards as hostile? 

Well, I quess that woule depend, I quess, maybe on the 
base line frame of mind that he wre in at the time, 

I am not exactly sure what you mean, sir. 

I see an individusl here in May of 1974, which is the 
tire you saw him the ececond tire, isn’t Lt? 


‘7 { «pt wen 343% ; Cm . ; 
wo, in March of 44, that w ke the: fourth ti 


You saw him then? 
Yes. 

I sce a man who is evasive ana who refuses to answer 
guesticns and who askec for explanation constantly 
ang who avoids answering questions and who asks the 
question to define his terms constantly. Does that 
indicate a person who has psychiatric problems? 

That Coesn't sound like your concluding scntence 

in your staterent. 

Well, that's what I saw at the time. I can only say, 
in relation to when I initially saw him, there was 
that change. Certainly the basic personality would 
come out, given stress, sure. 

Even at the time you thought he was so much better? 
Yes. Remember I'm comparing the two times whaa I 


thought this was psychot!c. 
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Casarino 


an*t have this type of response from hin 


answerec them 


anc wanted 


‘SN 7 th : 5 
nec éppenec. 


person, 


You are not dware any psychiatric problems 


prior to the time you: him? I am not talking about 


a week hefore. I am talking about five years before. 
Well, I did obtain a histery of the discharce from the 
service. And, at that tire I asked if he saw a 
psychiatrist. He said he had seen one. I asked him 
that on the first visit. 

Do you know whether he was discharged under honorable 
conditions? 

I don't know that. I just know he was discharged. 

I think he was AWOL. I don't know anything other than 
that. 


What are you here to testify to? 
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Casarino 


I suppose how I viewed Mr. Rathborne initially at 
the time of October 9th, and then rore recently. 


other words, you ere here to give me the benefit 


of your advice on the conditions which you observed 


when you saw him the first time? 


You founc a very Gistraught an 


d nervous and upset 
individual? 

would say cn the verce of a psychotic Cecompensation 
of 2 paranoid type. 


when you saw him aqain, you found 2a man who was not 


suffering from any psychiatric problems, would you say 


that? 
My aim at that point was not to do an examination on 


him. ‘The last time I saw him, I noticed he was relaxed; 
he was comfortable; and, the symptoms I had been 
alerted to initially were not present. At that po.nt, 
had I wanted to get a full psychiatric evaluation, 
I would have cot my full evaluation. That was not 
called for. 
Do you want to ask him anything else? 

MR. JACOBS: Very briefly, Your Honor. 


THE COUNT: Go ahead, 
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1 i DIRECT EXAMINATION 
| ; 
? | BY HR. JACCBS: 
i 
i oo 
34 Q Dr. Casarino, the condition that Mr. Pathborne was 
| 
4 } in when you saw him in October, Noverber of 1972, 
i] 
5 | you have cescribeé in medical terms. Can you describe 
\ 
6 | it in lay terms what you mean by that? 
{ 
I 
7 | A Well, basically he was very friachtened; so rruch so, 
| 
l 
8 | Iwas impressed that he'broucht this dog to the 
i 
9 | apartment; and, I became a little afraid of him. 
| 
" 
10 | Ne had cifficultv sitting still. 2 would get up 
‘ P 
ll | and walk around. He was very aqitated. His 
12 | sentences were fracmentec. They were not flowing 
HM] 
i 
13 | sentences. It was difficult at that tire to set a 
14 | full elucidated history. There were these -- although 
4 
HI 
' + 


there were no secondary symptoms such as hallucinations 
or delusions, I did fecl there was referential radia- 
tion; that's when the events were happening outside 
you are taking to be reflected as being connected 

with you. The main thing was in the disorganization 
in the thinking. 

Would you say he was on the verae of a nervous break- 
down? 

Definitely. 

Had he remuined in the apartuent, can you tell us in 


your opinion what would have happened to him? 
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25 
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A 


Casarino 
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New, as I started to say, Dr, Casarino, had 
in the apartment in New York and did not qo into 

therapy and did not take medication, can you tell us, 
in your opinion, what you think would have happened? 
I felc he would have become psychotic. 
What cid the move to New Orlears, what 


for him? 


WOLLs CIiPTSe of" attic} ew Lt a r i when he 
Gescribedc it to me. In other words, in these sessions 


; vy ~ nh e149 »o 4 ~- - — $ é 
wnen 2 race suqgestions to him for redicat 


Lon or that 
he shonld Se in therapy, he saie, vou know, he might 
have to move; that he woul@ do it down th: re 


2. And, 
it was mv feeling that eliminating the 
as he perceived it, vould be certainly helrful to him. 
THE COURT: Why do you add, “as he perceived it"? 
TEE WITNESS: Well, because it's not ry judgment. 
i don't judge what happened to hir. 1 just judge on 
what I s-3. 
MP ~ 349: Your Honor, I call your attention 
to paye 376 o” the deposition. Actually the last ine 
-- last two lines on page 375. 


THE COURT: I will take a look at it. 


Following which discussion is testimony with regard 


o 
> 
iN 


he remained 


to doctors in New Orleans and how many times he saw them, | 


20 or 30 the first one, Your Honor. I have nothing 
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further, 
Go ahead. 
CROSS-EXAMINATION 
BY MR. STEINBERG: 
thet the area M! 
G underwent a chanae fron 
substence, assume further that 
sec was being aceuired by a 
£ constructing a building, 
nNacone clinic came into that 
would that 


assume also 


iting the hallways of this builéeine, would that 


your opinion, cause the fear complex that 


- Rathborne hed? 
MP.. JACOBS: Your lonor, I woulé assume since 
none of these facts are in evidence, that there will 
be testirony to that fact. 
THE COURT: There will have to be. 
MR. JACOBS: Otherwise I would move to strike this 
entire line. 
THE COURT: Do you want to bring him back tomorrow? 
MR. JACOBS: I move to strike the question and 


answer, 
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MR. STEINBERG: T will show it. 

THE COURT: You are to assume the truth of 
statements. 

THE WITNESS: I would think they would be a 
factor, you know. 
Would they be a corinatine factor? 
I think -- I coulen't say that either 
It would be a contributine factor? 
A contributina factor. 


#ssume now that "'r. Fathborne occupies two partments 
in the building and one apartinent the landlord 
exercises its leqal right to evict hin or obtain an 
order from the appropriate administrative agency to 
evict him and the tenant, Mr. Rathborne, exercises his 
lecal right by opposing that application and the 
acninistrative acency crants the application, assume 
further that he exercises the legal right of protest 
of the order decontrolling that apartment and that: 
Orcer decontrolling his apartrent is upheld, causing 
him or requiring him to vacate one of his apartments 


where he allegedly spent money --~=- 


MR. JACOBS: Your Honor ---- 


Vould that be a contributing factor towards the conditio 


that he came to sce vou about, yes or no? 


I don't think I can answer that yes or no. 
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| Q What is your answer to that hypothctical situation? | 
i | 
* | THE COURTIt's a pretty long arvumentative 
| 
3 | hypothetical question. Ordinarily, Mr. Steinberc, 
{ 
4 | if you are soing to ask a physician a hypothetical 
5 | : ; 
question, you ought to have it short. 
| 
6 MR. STEINBERG: I'll rephrase it. 
\ 
H 
7 | “iE COURT: Pon't rephrase it. I don't have | 
3 | ; : : : | = 
that ruch tine, Mr. Steinberg. tT want to ask you if | 
9 i lecally he was required to vacate all or portions 
| 
fl of his prerises, wouleé that cause him to have the 
\ 
il i condition that he now has? 
i 
12 | a calaeieibecsaie ae q oe to 
i THE WITNESS: You are suqcesting ~-- you're 
i 
13 | saying there is another traumatic situation? 
14 | WHE COURT: That's ri 
| THE COURT: That's richt. 
| 
I 
15 | A I don't think, in my wav of thinking, that kind of 
16 | situation would be as traumatic as the other things 
17 you have rentioneé. You remerber he is feeling 
18 very ineffectual totally at the time I saw him. He 
19 was totally feeling without any power. I would think 
20 if he were working on your premises, he was in the 
21 process of fighting this, then he would be coming from 
22 a feeling of strength. He was not coming from that 
23 way at all. 


24 (By Mr. Steinberg) There was an orcer of cecontrol 


> 


& 25 issued prior to the month of June, 1974 when you saw 
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saw him or October, 1974 ---- 
MR. JACOBS: Objection. 


| 
| 
{ 
October, 1973, there was an order of Gecontrol issunr¢ | 
prior to that tine. 
I saw him in '72. 
You saw hir October 9, 1972? 
Yes. I con't have the date of the order. 
THE COURT: Doctor, do you think he was capable | 
ef eistincuishing between actual harassment and 
the legal precesses of qovernment which required 


him to vacate and do you think he might assume that 


even these legal activities were the product of 
a contrived action on the part of Mr. Garfinkel? | 
Tir WITNFSS: J don't think at the time I saw 
him it would have been. I don't think he was far 
enough away. ‘“e had no floor of delusional systen. 
He had no hallucination; and, the paranoid material 
was minimal. It's conceivable at a later time it could 
have gone on, the government is after him and so forth. 
It was not present then. 
MR. STEINBERG: That's all, Judge. 
By the Court) Dic you say that the change in the 
neighborhood and the establishment of an Odyssey llouse 
in close proximity to this building which treated its 


residents with methadone, would that have any effect 
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upon him? 


Only insofar as he perceived it as a threat to him, 


I don't recall his going into that in anything. 


And, if it were perceived as a threat, I think it 


would be one of many he was dealing witt 


wale 


And now the evidence here is somewhat conflicting. 


For example, various witnesses have testified that 
there was garbaqe thrown in the cormon Joorway , 


and another witness testified that -he occupied that 


same entrance and her 


the dirt, but she did not at-ribvce the lack of 


Cleanliness to a desire of the ow. ers to get her out, 


but he did. 

Yes. 

Is that consistent with what you saw and your examina- 
tion? 

Yes, consistent insofar as he perceived those things. 
As a dixect threat to him? 

Yes, sir. 

And a d’ -*ct attempt on the part of the owner to get 
rid of him, regardless whether they were so directed? 
I think so, yes. 

Ana if other people suffered from the lack ef 
electricity and energy or the turnin: off of the lights, 


would his feeline that this was directed towards him and 
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not directed towards anyone else be consistent with 


what you found to be the case? 


| 
Well, I believe so. That's what he said, | 


So, it doesn't make any difference whether the owners 


were really trying to evict him or trying to harass 
him, he interpreted some of the things that he Saw 
as being an action on the part of the owners to ev? 
him? 
Yes. 
THE COURT: All right. Thank you very ruch. 
MR. JACOES: Mr. Steinberg previously told us 


that Mr. Garfinkel was going to testify. Today he 


said sorething about himself testifying. Before 
I rest in this case, I want to know. If Mr. Garfinkel 
is not going to testify, I want to call him as a 
witness. 

MR. STEINBERG: Of course he is going to testify. 
Oh, sure. I never said that to the Court. 

MR. JACOBS: I want to clarify that. 

THE COURT: Let's not get into any argument on 
that. Are you going to rest? 


MR. JACOLS: Not quite, Your Honor. With regard 


to -- you recall in your chambers on Friday, I teld 


Your Honor a man came, Mr. Allen, and found there was 


tampering with the switch and made the repairs. 
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ALEXANDER 


was thereupon produced as a witness in pehalf 


of the defer.dant, and having been first duly 
sworn to tell the truth, the whole truth, 
ane nothina but the truth, wa: 
testified as follows: 

THE CLERK: Please 

name and spell your last nare. 

SHE WITNESS: Alexander Avolon, 

TEE COURT: Go ahead. 


PIPOCT EXAMINATION 


BY MR. STEINBERG: 


Mr. Aveclion, Munchtime, U.S 
873 Third Avenue; is that correct? 
That's correct. 
When was the lease entered into with respect to 
area? 
About eight years ago. 
Cen you cive us the date? 
Not exactly, no. 
THE COURT: What year would that be, 1966? 
THE WITNESS: ‘66 or '67, I believe it was. 
MR. JACOBS: Can't we have the lease, Your 
Honor. 
MR. STEINBERG: I will bring the lease, I con't 
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1 | have it with me. | 
e 2 | THE WITNESS: '67, I think it was. | 
3/ © I think it's '66, all right. | 
‘ | A "66, 
5 Q vr. Avolon, what portion of the building does Munchtire 
6 | occupy? | 
A The corner store, ground level. | 
\ 
8 | 0 What is the nature of the business? | 
9 | A It's a fast-food restaurant. | 
10} @ Now, Co you know the plaintiff, Mr. Rathborne? 
‘ 245 =A I do. 
| 
12 | Q For a period of years prior to '72, what was the 
a ; 13 relationship between you and Mr. Rathborne? 
3 14 A Very good. 
; 15 Q Now, in the course of the construction of the store, 
16 | did the corporation install an air-conditioning unit 
17 on any portion of the building? 
18 A On the roof, te 
19 Q Where? 
20 A The roof. It couldn't be above my store beceuse I had 
, 21 no roof, : 
22 THE COURT: Wasn't that on the terrace? 
23 A Yes. 
24 THE COURT: That was occupied by Mr. Rathborne? 
25 THE WITNESS: A portion of that part, right. 
s: ART SNEED ee le IEG er TN ANE CS ae ER Toe ERB NL: 
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(By Mr. Sted nberg) What time of the year is 
conditioning unit in effect? 

During the surmertime. 

ilow rany moncihs is that? 


you instal] 


Pathborne permit access for purpose 


effecting necessary repairs? 


You had no problen 

No. 

Were yo. friendly with hin at that time? 

Yes. 

And now, sometime in 1972, did you or vour cory oration 
or an officer or someone clse attempt to effect a 
repair to the air-conditioning units for use during the 


summer? 


Before that in '71 we had a repair one time and the 


men went upstairs and they qot on tc the roof; 
Mr. Rathborne wasn't in. They cot on to the roof. 
I guess one of his employees let him in. ‘then he found 
out about it, he qct a shotgun. 
MR. JACOBS: Your Honor ---- 
Me chased the two men off the roof. 
MR. JACOBS: Can I find out if he was present? 
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THE COURT: Were you present? 


TNE WITNESS: No, 


MR. JACOBS: I move to strike his testimony. | 
THE COURT: He was told that. 
THE WITNESS: By the repairmen. 
MR. JACOBS: That's hearsay. 
THE COURT: That's hearsay. 
THE WITNESS: They told me. 
THE COURT: fle woulen't let himon. tI think 
he testified to that already. 
(By Mr. Steinberd) Now, that's in '7l; is thet correct? 


Right. 


Dic any other incident take place durino that year? 
THE COURT: I am goina to strike the testimony 
about the qun, 
MR. JACOBS: Thank you, 
Did any other incident take place during 1971? 
No. We became friends acain. 
After that incident? 
Right. We let us go back on and repair. 
In other words, you made other repairs throughout the 
year, 1971, to the air-conditioning unit after that 
incident; is that correct? 


Correct, 


What happened in 1972 when you attempted to use the 
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air-conditioning unit? 
We go up to repair {*, he wouldn't let us 


roof. Then I said to him, we wouldn't bother his 


roof af : mqoon from the roof from the hallway; 
that was constantly locked by Mr. Rathborne. I said, 


"Please Rat, please leave that open. We wouldn't 


’ 


Cisturb you. ‘te would go on there anc fix whatever 
had to bo done." He weuldn't let u: 


Go to the landlord and ask him. ake an appointr 


in the meantime. I was charqec by an hourly rate. 
The company who sent their men cown to do somethine. 
It was hot in the store. I qo to Mr. Garfinkel. 
Iwas frustrated. My employees were sveatine in 
90-degree heat. We set an appointment with mr. 
Garfinkel to come on the roof with me. lie would let 
us in. He would call the police. The police said, 
"Well, this is a civil matter. You have to go to 
court." I confronted him many many tires about that. 
He said, "I don't want your busines’ here. I don't 
like your business." 

THE COURT: Who said that? 

THE WITNESS: Mr. Rathborne. 
Mr. Rathborne said, "I don’. like your business?" 


Yes. I told him, "Prescott, there are many times I 


done you a lot of favors." We would ask my employees, 
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when he hac parties if we would take the garbace 

out. He would ask us not to take the garbage out. 

I would confront him. I would say, "Look, Pres, 
| 

why €o you co this? My erployees stay after hours 

to co vou a favor. Why don't you have humane 

feelinas and let the air conditi ner be repaired for | 

their sake." 

What was the answer? 

ie saia,"Ne, you're not qoina te co on the roof." 


wai 


Were you able to adjust or correct or remedy the 


condition on the conditioner on the roof at any 
tire when you attempted to vain access? 
No. Por i ‘hole year we could not co up on the roof. 
Was the air conditioner workina? 
No, it was not. 
That was the year '72; is that correct? 
‘72, right. 
Now, after '72, what, if anything happened between you 
two? 

THE COURT: Wait a minute. We moved out in 
October, '71? 

MR. JACOBS: In Nor-mber. He moved out November, 
"72. 

THE WITNESS: I ropatred it immediately. 


It is alleged here -- tell us about the electricity, 
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Mr. Avolon. Where is the switch or the fusebox 


relating to Mr. Rathborne's apartnent? 
Down in my basement. 
And now Mr. Rathborne said access wae denied to hin 
to correct the condition whereby he had no ele ctricity 
in his apartment for almost a ronth 
I renember,. 
Tell us ahout that. 
7t that point Mr. TPathhorne used to run in and out of 
the place late .t nicht or his people. TI have a 
cigar inventory downstairs. Rveryhocy used to walk in 
and out. I said things were stolen and things were 
missing. I said to my employecs, "I don't want anyone 
coming in here at eleven, twelve or one o'clock in tt 
morning capriciously or to use somebo¢cy else's name. 
If anyone comes in, I want to be here." So, 
Mr. Rathborne used to come into the place, don't ask 
the manager's permission, would run cownstaixrs. I 
said, “Listen, I don't want anyone to come down here.” 
THE COURT: What did he run downstairs for? 
THE WITNESS: To go down to the electric panel box. 
ie was always going down to the panel box. 
THE COURT: Is that because his electricity wasn't 


operating? 


THY: WITNESS: From what the electrician had told re, 
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he usec to have a lot of air conditioning and a Jot of | 


things and the fuse always blew out. Then he complained 

to me. Ne said to me, “Look, that damn apartment is 

always blowing out fuses.” So, T would let ther 

Gown when I was there. Other people would come down. 

I said, “Pres, if you come down, my employees know vou. 

But other fellows run down the basement, we're busy. 
| 

’ 7 i * - = 7 y I ee 

We don't know who they are. We have cigarettes | 

the inventory down there." We said, "If you establish | 

an hour,"then we cid that. Actually, we went to court | 

and I said, "If you weuld call me, I'd make arrance- 

ments with my employees, if he specifies who he wants 

to co down, it was perfectly okay to go down." 

Ne first wrote a letter complaining about you to 

Mr. Steinberg in March, 1971. Mad he been complaining 


as early as that to you? 


Ne was complaining to me. Ie used to complain about 


the garbaqe. Ile used to complain about the people who 
used to come into the stere. Then the methadone center 
came and the neighborhood became inundated. They used 
to come in my place. I had no power to put them out. 
He used to call the police. They used to hang around 
there. Ue said I attracted those people. I said, 
“Pres, I didn't attract those peopic." 


What about the garbage removal, I don't understand that. 
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1 | A For the restaurant, you take out the garbaqe anywhere | 
| 
& 2 from 10:09 and they pick it up about two or three in | 
3 | the rorning, the sanitation people. We wrap it up | 
i in plastic hags and in cartons on the side of the | 
5 | prerises. He used to object. He said, "Well, I'm 
6 | having a party tonight; that doesn't look qood." 
7 I said, "I know. I'm closing. I can't stay here | 
3 until 12:00." 
9 Q Mr. Jacobs, do you have those pictures? | 
10 A I said, "I have to cet rid of the garbaqe."” 
11 | THE COURT: Are you complaining about that aarbage, 
| Mr. Jacobs? | 
13 MP. JACOBS: No, not that. The garbace in the 
14 hallway, not the carbage on the outside. 
15 TRE WITNESS: This is my own industrial cormercial 
16 garbage. 
17 MP. JACOBS: We are talking about the garbage in 
18 the hallway. 
19 THE WITNESS: I had nothing to do with the hall. | 
20 I wasn't near his hall. 
21 EXAMINATION 


22 BY THE COURT: 


23 Q Now, cid you later refuse to permit him to go down to 
24 the fusebox in your basement because he was not 


x 25 permitting you the opportunity to go upstairs? 
YESS EE UNS SER Ae ee ep A Sa Rate aE ae Oa EERE Mee A 
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Ho. 

That didn't make any difference to you? 

I was upset, not for myself, you understand. I am not 
employed in that store. All my employees are. I 

felt -- I said, “Look, these are human beings. You 
sey you loved them. You come in and buy ice cream 
socas and yet you sit here and watch them sweltering 
ane you still don't cive a camn." Rut, that had no 


as a customer. He said, “Are 
you angry with me?" I said, "I'm not angry with you." 
Sid you complain to M steinberq and to the owner 
that you were not permitted to repair your air 
conditioner? 

Many times, many times. But they tried. They take 

me upstairs; he wouldn't let us go on the roof. 

I said, "Look, Sergeant, would you come?" I said, 
"This is the landlord.” He still -- he said, "I can't 
force you to come on the roof.” 

Who saic that? 

The police. I would go with tr. Garfinkel. He was 
there. He said, “Look, let this man repair this 


machine.” I'e wouldn't let us. He would stay in front 


of us. He said, "You'll have to knock us down if you 


want to go past us.” The cop said, “We can't knock you 


down. Settle this in court.” 
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Dic you have any fights with Mr. -Rathborne? 


No, 0. 


You got along fine? 

I get along. 

He wouldn't let you go on his roof but you got along 
with him fine? 

I have that quality. I get along fine with everybody. 
How many tires dic you refuse to permit him to go down 
tO your basement to take a look at the fuschox? 


I never refused myself, my erplovyees -- not h 


Im 
ase 


other people in the building who were not authorized 


by me or you know, someone else because people would 


‘run in and out. 


Dic you ever tell the peonle from Consolidated Edison 
they couldn't come in? 

Never. They go in to read the meter every month as 
long as we knew whe they were. As I say, before there 
were a lot of new characters running around with 

Mr. Rathborne. Mr. Rathborne had a lot of characters 
running around. 

Did you ever Curmp garbage in his entranceway? 

No, sir. 

Did either yourself or someone send anyone else to 
knock down his door or to darage his door? 


No, that was another story that Mr. Rathborne was 
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putting around tht people vere throwing garbage 


I never seen the carbaqe. And, he 


come knocking at his Goor. 
D..d he tell you that? 


Yes, or the cops came down. In 


2, the police came down; 


he was pointing at re. 


tee 
tO, 


said t. con't: kn 
, 


"That man for what? Can I know why I'm beings 


ed 


point ort. "Well 


ais 


He said, somebecy broke the door 


Gown." I sai, "Is he accusing me?" He sai¢, "Well, 


okine for the person." I do 


‘a, “Well, I don't know." ane they walkee 


aw ay e 


Did he have some of your employees there? 


Ye 


c 


8, they asked around. 


No one could say anyone did it. 
7 thir’ .e had his secretary and someone else there, 
Did you ever threaten him by words or motion? 


No, the only -- not a threat. I made hin feel like a 


human being. I said, “It's not right what you're doing.' 


A couple of times at work. it did work for onc orLod, 


about a year before this. 


There were times he ».-~ ldn't 


let us on; I would talk to him and talk to him and 


talk to him. I had a nice gentleman by the name of 


Cosmo that he liked. Ile used to stay an extra hour and 
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take out the gqarbane. Ie woulé go and talk to him. 
Iwas in E£urope at that tine. And, at that time he 
was alive. Cosmo would ao. Ite was an old man. He 
would say, "Please, please. Ve are old." We would 
let him in. Then all of a sudden, Cosmo passed 
t said, "I guess if Cosro was still alive, we wouldn't 


have this problen." 


CONTINUED DIRECr EXAMINATION 


P MR. STEINBERG: 


Mr. Avolon, can you tell us whether you were prevent 
when Mr. Rathborne and Mr, Garfink>? had wores with 
zespect to axing the door? Where were you at that 
time? 

What was that? 

lie said a door was axed, broken, hit by an axe. He 
alleges his door was broken. 

Right. 

Were you present at any conversation between 

Mr. Garfinkel and Mr. Rathbome with respec: to that 
incident? 

No, only that when the police came, you know, they went 


into the liquor store. I followed -- I said, "Listen, 


this guy is alleging or goina aroung accusing people." 


So, at that tire he was talking with the police. 


Mr. Garfinkel was and Mr. Rathborne was. 
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MR, JACOBS: Very briefly. | 


THE COURT: I am not telling you to be brie¢ | 
i 


This is an important witness. You con't have to 

cut it short. You take whatever time you need, 

I know this man was agorieved by Mr. Rathborne 
because of the air conditioner. I want a corplete 


Ase 


interrogation. 


MR. JACOBS: Yhank you, Your Honor. | 


Mr. Avolon, you say you moved in about eight years 


ago? 


About ‘66. 

What time of the year did you move in? 

The wintertime. 

Was it the winter of '66 that you moved in? 

*66 going into '67, I believe. I think we signed the 
lease in December. 

Do you know where Mr. Rathborne was residing then? 

Ne was residing there. 

Do you know if he had the two floors of the apartment 
at that time? 

I think so, yes. 


Were you ever told by the landlord he had given 


Mir. Rathborne the exclusive use of that roof terrace? 
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The landlord never told re he gave him the exclusive 
use, 
4 


The air-conditioning unit was on his roof terrace? 


Yes, 


THE COURT: Whose er conditioner unit? 


THE WITNESS: Mine. 
The air conditioner from vour store was on Mr, 


Rathborne's terrace? 


| 
| 
| 
| 
| 
| 
| 
MR. JACOBS: Mr. Avolon's. 
| 
| 
| 
| 
| 


It had to be brought up with a crane. It was a big 
unit. 
Was Mr. Rathborne around at the time it was installed? 
Yes, he was. 
He didn't object, you say? 
NO. 
Dic you ask Mr. Garfinkel whether it was all richt 
to install this on Mr. Rathborne's terrace? 
‘3, no problem, 
He tole you there was no problem? 
(fy the Court) Did you have a written lease? 
Oh, sure. 
Do you have that lease? 
Sure. 
When you rented this place, did you talk about an 
air-conditioning system? 
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Oh, sure. 


What agreement was mace? 


} 
In the portion of the lease, it specified I could put 
| 
t on the roof because I had an experience with 


another landlord. I opened up 54 stores in my business 


career. TI cot caucht one time without gettiny a lease, | 


without putting it in. I had to get permission. 
This was no roof. I had to co through an attorney's 


office. I had to pay $10,000. That tiught me a lesson. 


Did you ever say to Mr. Rathborne, "Look, you have no 
business to keep me out because I have a lease.”? 
Afterwards, sure. I said, "Look, Pres, for two years 
we are going up here. Let me go up there. ‘hy didn't 


you stop me then?" I would have put it on another 


roof. I pleaded with him, "Why hadn't you opened up 


your mouth then? If you had, I had obtained the crane. 
It would have cost me $50 to move it. I would have put 
it on another roof. That might have saved me $50." 
The crane had a tremendous boom. 

THE COURT: We are going to take a look at that 
lease. 
MR. JACOBS: Thank you, Your Honor. 


(By Mr. Jacobs) Dic Mr. Rathborne ever tell you that 


he had exclusive use of that roof? 


One time finally we got on the roof with my mechanic, 
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I pleadec with him. He called the cops. The c 
there. He called Mr. Davis first. I saw the man on 
the phone. It was a Cialogue. He told the people, 
"Don't let them on there." He took his lease and he 
showea it to the police, He said, "I have exclusive 
use of the roof." So the cop said, "There is nothing 


I can do. This is a ratter you have to take up in 


court." I said, "Okay." We left. 


THE COURT: Any further questions, Mr. Jacobs? 


MR. JACOBS: Yes, Your Honor. 
(By Mr. Jacobs) Mr. Avolon, how could you get access 
to this unit? 
Okay. 

THE COURT: You mean after it was installed? 
Once it was installed? 
To repair? 
What different ways are there to get access to this 
reof terrace? 
There were two ways. One was through Mr. Rathborne’s 
apartment, which I didn't like at all because I didn't 
want to bother him or annoy him. The most easiest way 
was through the regular means of going up to the roof 


from the regular stairway, common stairway. 


Weren't there other roofs right adjoining that you could 


have walked up from? 
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No, unfortunetecly not unless you were a monkey. 
There was nothing. 

What about Mr. Ellenqberg's roof? 
Now, Mr. Ellengberg was a nice fellow -- is a nice 
fellow. Finally he let re yo through. But then he | 
would jump on the roof a say, "This is my rocf." 
So, you gained access? 

I could cet access. 


You gained access to Mr. Rathborne's roof terrace by 


going through someone else's apartment? 


In desperation. 

How many times did you co that? 
Twice we give up. We knew it was going to be a con- 
frontation. We said, "Forget it. It's not worth it.” 
liow many confrontations were there? 

Twice; anc, I was afraid we were going to have another 
gun episode. So we said to the fellows, “Look, it was 
getting hot and heavy." I said, “Let's go.” 

You said there is something in your lease that gives 
you the right to use it, correct? 

Correct. 

You were losing business, weren't you, because of this? 
That's right. 

Your food was spoiling? 


Yes, 
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ae 
Did you ever go and scream and rant to your landlord 
about it? 
Well unfortunately, I didn't. Unfortunstely, I ‘idn't. 
In a sense, you would have an enery. At this time 

I found out there was an assemblace. I cidn't want 

o get in any arqument with my landlord. I said to 

“Look, I have to fix this thing over here. 
incumbent upcn you to help me." His attorney would 
Mr. Rathborne to let hir 

and make the repairs on the roof and to let 
Ne said, “Look, it's going to take at least two or 

three weeks. 
wo said that? 
Mr. Garfinkel. Mr. Garfinkel would say, "It will take 

a few weeks." I would say, "All right." I knew it was 
starting legal action. I knew it was a costly thing, 
which I didn't want to cet involved in. I said, "Okay." 
Before you knew it, the summer was over. 


The whole summer passed and you didn't have use of it? 


I talked to -- I knew how much it would cost. I talked 


to my attorney about how much it would cost to start 
a lecal action. We said, “Somewhere in the area of 
$2,000." I thought that was something I didn't want 
to spend. 


Did you ever contemplate moving the air-conditioning 
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unit? 
It's a big unit. That's what I couldn't understand 


iG ’ 


A I pleaded. It was an expensive job. This is on stee} 
| 

why Mr. Rathborne had let us go on the roof orisinally 

} 


for so many years and all of a sudden cut us off. 


wr 


You mentioned a minute ag- u didn’t want to start 
anything with the landlord because of the assemlace, 
What cid you mean by that? 
A It was only a matter of a few more years they were 
going to buy us ali out, five years or so. I said, | 
; 
“Then he was going to take care of it." The lawyers 
was actively working trying to help remedy the 
Situation. One week, two weeks and the surmer went 
by. ‘So finally we had gotten on the roof a couple of 
times. They were helpful to get it fixed temporarily. 
THE COURT: Who is "they"? 


THE WITNESS: The landlovd. 


Q What did he do to help you get on the roof? 


A Through Mr. Ellengbero's apartment. So, I appreciated 


his effort. I knew it wasn't something that he had 
turned against re. 

MR, JACOBS: No further questions. 

THE COURT: That's all. 


MR. STEINBERG: Just a few more questions. 
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1 | DORRIF ROSENRLATT 
| was thereupon produced as a witness in behalf 
3 | of the plaintiff, and having been first duly 
4 | sworn to tell the truth, the whole truth, 
5 | and nothing but the truth, was examined anc 
| 
6 | testified as follows: 
7 ) THE CLERK: Please be seated. State your 
| 
8 name anc spell your last name. 
9 THE WITHESS : Sorrie Rosenblatt, 
10 | R-O-s-e~-n-b-l-a-t-t. 
1 | THE CLERK: Dorrie Rosenblatt. 


12 | EXAMINATION 

13 | BY THE COURT: 

14) Q What is your occupation? 

wi A “uorticultural consultant. 

16 | Q Dic you look at Mr. Rathborne's terrace? 

17 A Yes. 

13 o tC. ou examine each and every plant he had there? 
Not each and every plant. 

You looked at the plants? 

‘Yes. 

When did you see his garden? 

I saw it in June, 197” and also another tire in the 
svmmer, August. 


Are those the kind of plants with which you are 


/ZRRY C. HARRIS 
206 U. $, COURTHOUSE 
PORTLAND, OREGON 97208 


rosenblatt 
acquainted? 
Yes, 


liow long have you been in this business? 


Since 1965, 


Do you keep abreast of the cost of this type of 


installation? 


Well, I have some idea; but I'm more of a horticultural 


consultant. I was quite impressed with the plants 


themselves, the type of species. 


Q Were they rare species? 


A Yes, in some cases, they were, but also many of them 


were very beautiful. 
Q Were they the type of plants that could be moved? 


a Not easily. 


MR. STEINBERG: I didn't hear that answer. 


THE COURT: Not easily. Do you have an opinion 


as to the cair market va*ue of those plants in the 
fall of 1972? 


THE WITNESS: I don't have exact figures on them. 


I co feel though that it was extremely valuable. I 
mean I can't really, you know, can't give a monetary 
figure on it. 
¥ (By the Court) You can't give a monetary figure? 
MR. JACOBS: Your Honor, there is a witness 


who will give a monetary figure. 
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THE COURT: All right. Ys that all you want 
from this witness? 
MR. JACOBS: Well, IX would like to show her 
Exhibit 37, 
THE COURT: She knows what it is. 
MR. JACOBS: I would like to have her icentify 
this, 
THE COURT: Is that a reproduction? 
Yes, 
> COURT: Okay. That's all. 
DIRECT EXAMINATION 
BY MR. JACOBS: 
Q How many roof gardens have you seen in the past? 
a Well, I have seen quite a number. 
Fifty or 100? 
Fifty or a hundred. 
Out of that many, could you tell us how many compares 
to this one that Mr. Rathborne had? 
Maybe two or three. Others that I have seen specifi- 


cally, I remember several, one of those was 


Mr. Rathborne's aarden. 


Do you feel there was a lot of work and time that went 


into it? 
Absolutely. 


MR. JACOBS: Thank you. 
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1 | JOHN MAYER 
2 was thereupon produced ag a witness in behalf 
| | 
3 | of the plaintiff, and having been first culy } 
! 
| | 
4 | Sworn to tell the truth, the whole truth, 
| ‘ : : | 
5 | anc nothing but the truth, was examined and | 
| 
5 testified as follows: 
| | 
7 | THLE CLERK: Please he seated. State vour | 
| 
8 | full name and spell your last name. 
i | 
9 | TUE WITNESS: John Mayer, M-a-y-e-r. 
i 
| . arm? 
10 | EXAMINATION 
11 | BY THE COURT: 
{ . 
12°} ‘@ What do you do for a living? 
| 
13 | A I'm a professional horticulturalist. I have the 
i} | 
i 
14 | Garcening Outdoors Garden concern at the city garden | 
15 | in New York City. I do terrace aardens,. 
i} { 
i 
i ‘ s 
16 | Q For private industry? 
| 
17 A Yes. | 


18 Q Do you install then for pay? 


19 A Yes. 


20 ts, They buy them from you? 


21 n Sometimes. 
22 Q Do you know the prices of the various plants? 
0 23 A I am familiar with outdoor materials. 
24 Q Have you, at Mr. Rathborne's request, taken a look at 
a 25 that carden of his? us 
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MR. JACOBS: Your Honor, he has never seen the 
garden, 

THE COURT: He hasn't seen it? 

MR. JACOBS: Your Honor, at the eleventh hour, 
he was the only one we could pro€uce. Ie can testify 
as to Mr. Rathborne's description of the darden, 

Mrs. Rosenblatt can cescribe the carden and what was 
incorpcratec in the garden. We can testify as to 
that, 

Excuse me, I saw pictures of ft. 
And, Iwas just shown a list of the plant materials 
in there and was asxed to look at the price of the 
plant materials. I thought this was fair. 
Nave you got a list of the plant materials? 

MR. STEINBERG: Your Honor, this is a very 
unusual way of proving value. 

THE COURT: I don't think it is. He is going 
to give an expert opinion based upon the truth of 
what he regards to be the contents. It may very well 
be it is not in there. They will have to estabiish 
what material is in there. 

Did you look at the material in the garden? 
I have looked at that list. 
You looked at the design in the picture? 


Yes. 
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1 Q In your opinion, was it reasonable to believe that 
a these various species was in that area which you saw 
} i 
3 | in the picture? 
| 
| | 
4 | A Yes. It's a very huce garden. 
| { 
| H 
5 | Q What, in your opinion, was e reasonable value for the 
! e+ 
6 | material that you saw there in the fall of 19727 | 
1 ' 
ae a Well, I can't memorize what wes on that list. There 
. : | 
8 | was @ total on that list. JI was just comparing | 
! 
| 
9 | price for specific items. They woule give the reasure- | 
10 | ment size of the plant. 
| 
| | 
Sie Q In other words, you looked at that list and saw the | 
| ' 
| | 
| . ate 
12 prices that were put in by Mr. Rathborne? | 
| 
} 
13 | A Weil, whoever compiled that list: and, my opinion, 
| ' 
14 jj because I co buying for my concern, I am familiar | 
| 
{ | 
15 | with these pr.ces. I would say those are correct | 
| 
16 prices for the material listed. | 
17 Q You don't know who priced them? 


18 A No | 


19 THE COURT: Maybe we can find out who priced 

20 them. ho did price them? 

21 MR. JACOBS: Your Honor, what happened was it 

22 was pr’. cd by another gardening expert who is in 

23 Thailand now. We could not produce him. Ile produced 

24 this report. What I suggest, Your Honor, I think we 
25 can tie in Mrs. Rosenblatt with this report. She can 
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meres 


garden if you wish. 

THE COURT: Mr. Steinberg coesn’t care about 

that. Have you seen that ifst, Mr. Steinberg? 

It is a bie garden. If you want mrs. Fosenblatt 

to testify she saw these various species, I will be 
glad to do it, 

MR. STEINBERG: Judee, you permitted me such 
liberality in this cese, I think one rore paper isn't 
going to make ruch difference. I would reserve the 
right to strike this. This is not the proper tvpe 
of evidence. 

TUE COURT: I have rlenty of time now. If you 
want to come in at 7:00 in the morning, T will pe 
glad to hear you. You don't have to worry about 
that. She can get on the stand and go through these 
various items and say she saw them in the aqarcen. 
That is perfectly all right with me. 

MR. STEINBERG: Judge, I don't mean to imply that 
et all. I make a blanket objection about the expert 
testimony under the rules of evidence, 

THE COURT: What is your point? 

MR. STEINBERG: My point is this: This is all 
speculative. It is not pure expert opinion. 


THE COURT: Mr. Steinberg, on that basis your 
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testify whether these various thines were in the 


_ 


nN 
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objection is overruled because there is no merit in 
your contention. If you want to stipulate that she 


will so testify, al} right. If you don't want to 


stipulate, we will bring her back and have her testify. 


MR. STEINBERG: I am not coing to obstruct this 
thing at all. I tole you a moment aqo you have been 
rather liberal in this matter. One more paper isn't 
going to make that much difference. 

THE COURT: Go ahea@. What is the total amount? 

MPR. TACOBS: $39,691. 

THE COURT: Is that the arount you saw? 

THE WITNESS: No, there were various amounts on 
there. One was for plant material; the others were 
for various other items. 

THE COURT: He ig only talking about the plants. 
What does the plant material show? 

MR. JACOBS: I could hand this to the witness. 

THE COURT: Tell me what you thought the value 


of the plant material is? 


THE WITNESS: This isn't just for plant material. 


Here is the $39,000 figure. I can only vouch for the 
price of the plant material. Insecticide maintenance 
cost and that all is correct. As far as the itemized 


list of plant material, that would come to $5,600 


is in my opinion the approximate cost of this material. 
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lie wad established ¢t is qarden. That is a bic 


Gifference between materfals boucht and newly installed 


@S opposed to a garden that’s been in exiatence for 
five years, 

THE COURT: That is rore valvable? 

THE WITNESS: bvi y -é there is always 
a ceath rate among plants. 
(By the Court) Do you know wha ne reesonaji:le value 
of those plants was? 
I would say if this is an Original plant fisure, 


$5,600, to replace those plants by today's cost 


would increase about at least a thire, And, the aesthetic 


value of an established plant as opposed to a newly 
planted one, I couldn't give you the exact price, 
it would -- you couldn't buy a list. It would be nore 


than twice the value. It would have to be, 


About $12,500? 

Just in plant material, yes. 

What else is there? 

Well, you have boxes; you have soil; you have 
maintenance. You plant the garden, someone has to make 
sure there is no infestation; make sure the plants are 
watered with proper moisture, 

Would that determine the value as on a specific date? 
Well, depending on how much money had been invested in 
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A 


the garden, certainly. 

THE COURT: Any further questions? Are 
you finished, Mr. Jacobs? 

MR. JACOBS: I woule like te clear this uo. 


Coule you estimate, having «©en the plants that 
were there, the fact the carcen was built up over 
a perio€ of approximately ycars, could you estimate 


how many hours vould have been taken to keep up 


the garden and maintain it? 


It would be impossible for re with the information 


I have. 


What further information would you need? 

I would need to know how many men worked. | 
One man. | 
I would have to know how often he worked. | 
I am talking about hours, I em thinking of how many | 
hours, man hours would it take to put in this garden 

and maintain it? 

Thousancs. It's a massive uncertaking. 

I show you Exhibit 37 and ask you, looking at that 


exhibit, having seen what was put into the garden, 


could you estimate what gardens such as this would be 
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IT would say a carden of this scale 


» Starting out with 


nothing, would cost in excess of $100,000 to install. 


That would i:sclude, of course, all the hours that 


| 
were Spent, assimine that someone else was workine for 
| 
| 
pay for that? 
' 
MR. STEINBERG: Jucge, the questions are. all 
suggestive and leacine, 
| 
MR. JACOBS want to clear the record 
MR. STEINBERG Gc Mav want to clear the record, 
counsel; I still object to the enesticn. 
THE COURT: ife is ashing for the reasonable value, 


regardless of whether they paic for it or not; isn't 


that it? 


THE WITNESS: Lookine et this, if vou came to ny 


firm with this and asked for an estirate on this, mf | 


course, I would have to work up an elaborate figure. 
Just looking at this, the labor, material and what have 


you, would cost, without a doubt, more than $160,000. 


Of that hundred thousance dollar ficure, how much would 


you say is labor; how much is material and how much 
out-of-pocket cost? 

The cost of the plant materis?, per se, is probably 
of ycur lowest costs. 

Out of the $100,000 vou have given us. 


Maybe $10,000. 
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these boxes were connected tocether. You can't rove 
these things easily. 
how, suppose this tenant rovec in in 1965 and put the 
boxes there at that tire, whet would the cost of pur- 
chasing those plants at that tire be? 
I don't know what the prices were in ‘65, 
How did you arrive at the ficure of $100,900 then? 
ust by looking at the size cf this uncertaking. 
Do you know what size it ts? 
tT have been told. I can see by the nurber of feet f 
boxes, which were 200 sorethine that it’s a huge 
undertaking. 
How many boxes did you say there were? 

con't know the number of boxes. I helieve it was 
200 or something linear feet of boxes which surroundeGé 
this terrace. 
If they were installed in 1965, what would you say the 
cost was at that time? 
I don't know. 
lHiow much does a box cost? 
Five-foot redwood box miaht cost $200, just the box. 
Do you know whether it is pernissible under the code 
to put pl. nts of that type on a roof of a building? 
That has to be taken up with the landlord of the 


building. 


Lif] 


j 
i 
' 
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I dian't ask you that. po you' know whether there is 
any prohibition in the administrative code which 
prevents the installation of plants of that type on 
that roof? Do you know? 

This particular roof, I éor't 3 

Is it permissible, based upon your exnrerience in this 
business, is it perrisstihle tos install plants of that 
type on roofs of buildings? 

I have taken care of hundrecs of then. 

On roofs? 

On roofs, 

What size? 

THE COURT: Mr. Steinberc, I wi give you the 
name of the wife of a judce who has one richt close by 
which is almost as biq as this. 

MR. STEINBERG: I have seen them myself, Judge, 
I don't want to qet into a Giscussion. I am told 
we were corpelled to remove then. 

THE COURT: If you want to come in with a witness 
to say this wes illegal, you may do that. 

MR. STEINBERG: That is all, Judge, 


THE COURT: I am qoina to take a recess now. 


Are you going to brine in any exhibits, Mr. Steinbera? 


MR. STEINBERG: If you want the lease, 


back to my office and cet it. 
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MORNING SESSION 
October 22, 1974 
10:00 a.m. 
THF COURT: Mr. Steinberg, call your first 
witness. 


MR. STEINRERG: Call Mr. Vitola. 


JOE VITOLA 
was thereupon procuced an a witness in behalf 
cf the defendant, end havine been first duly 
sworn to tell the truth, the whole .ruth, 
and nothing but the truth, was examined and 
testified as follows: 
THE CLERK: Spell your last nare, please. 
THE WITHESS: V-i-t-o-l-a. 
THE CUURT: What is this witness going to testify 
to? 
MR. STEINBERG: About the lock. 
THE COURT: Go ahead. 
DIRECT CXAMINATION 
BY MR. STEINBERG: 
Q Nave I ever seen you before? 
A No. 


Q This is the fi. st time? 


A Yes. 
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Vitola 


Have I discussed this case with you prior to is way? 
No. 

I just met you a few moments aco? 

As soon as I walked in, 

What is your occupa‘ ion? 

Locksmith. 

Where do you work? By whor are you employed? 

Myself, 

Where is your business? 

202 East | - 

Do you know Mr. Carfinkel? 

Yes, 

liow long have vou known him? 

Fifteen years. 

In the course of your operaticn of your business, 

have you had ceccasion to do any work at 673 Third Avenue! 
Corporation? 

Quite a few tires. 
Where else? | 
202 East 253rd, a liquor store. | 
What is the nature of the work you perforwed? | 
Lock repair, new locks. | 
For how longa a period of time have you been effecting | 
repairs on the subject building? 


The past eighteen ronths. 
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builéinsg. 


Do you know what entrance he hed? 


200. 
Have y~ 
without 


Once, I 


r seen 


shoes? 


believe. 


Mr 


Fathborne walk 


Avenue, 


» Rathborne? 


the 


od? 


cing 


about? 


streets 


Have you ever seen him carry a gun in the streets? 


Yes. 


lave you ever had any discussions with him? 


No, not 


MR. 


really. 


STEINBERG: 


That's all. 


you have been maintaining the building. 
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In other words, 


EXAMINATION 
BY THE COURT: 
Q Was there a period of some ronths that 
werk on the 200 entrance? 
Not for months. I put a new lock on thot on 
went up and put another 


Were 


lock sn’t working for weeks at 


Not 


- you have anything to co with the buzzer syster? 


con't know anything about the buzzer system? 


THE COURT: Go ahead. 
(By Mr. Steinberg) In your opinion and to your know- 
ledge, based upon your work in the building, has the 
lock in this building ever been out of control for a 
period of weeks? 
Not that I know of, no. 
What, to your best recollection -- how lone a period of 
time was the lock not functioning? 
Possibly one day at the most. 
What was that due to? 
I had to order a new lock. I put that in a few months 


back. 
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Just a minute, 


With regard to the Cleaning of the building and 


Vitola 


One other thing about the carbade. 
J g 


the 


sidewalk, can you tell the Court whether or not the 


sidewalk has been swept reqularly by 


or Mr. Garfinkel's representatives? 


eve you hae occasion to be in the sub4 


inspect the garbage inthe hall? Have 


garbage strewn all over the floor? 


I find coffee containers around. 


place reqularly in the area? 


THE COURT: What co you mean, i 
nov? 


THE WITNCISS: 


iT. 


Garfinkel 


Since the neighborhood cChanceé, has that been taking 


let's put it that wey. All kinds ef characters hana 


around there. 


else. I come in and I find it in front of my place, 


coffee containers that are thrown up on the stairs 


and Mike cleans that place up three and four times a 


week, 


What is that due to? 


It's not like it was ten years ago, 


They're killing business and everything 


From the way I figure, the methadone center, they hang 


around from there. 


JERRY C, HARRIS 
206 U. S$, COURTHOUSE 
PORTLAND, OREGON 97208 


i 


How long have they heen there? 
As far as I know, a couple of years. 


Since they came around, have yeu found --~- 


THE COURT: Let's co to somethine else. 


MR. STEINBERG: That's all 


THE COURT: Go aheac. 


MR. JACOSS: 


Mr. Vitola, cid you recularily co > check the 
or did you repair locks when 
you to? 
When Garfinkel asked re, I fixed then. 
MR. JACOBS: No further cuestions. 
RPDIPECT EXAMINATION 


BY MR. STEINBERG; 


Q Have you ever had any arcument between you ane 
Mr. Rathborne? 
No. 
Have you ever struck Mr. Rathborne? 
No. 
COURT: There is no contention about that. 
MR. STEINBERG: Thank you. 
THE COURT: You can go hone. We are cetting a 
lot of useless witnesses. I don't think there is 


any contention that the lock was broken for a lona 


JERRY C. HARRIS 
206 U, S, COURTHOUSE 
PORTLAND, OREGON 97208 


Steinberq D 
MAX STEINBERG 
was thereupon precuceé es a witness in behalf 
of the defendant, and having been first culy 
sworn to tell the truth, the whole truth, 
and nothing but the truth, was exanined anc 


testified as follows: 


THE CLERE: Please be seated. 
TI LLRESS My tame j Max Steinbera. 
My home is 75 Park. 
THE COURT: ‘We know you are the lawyer for 


the defendant. 


THE WITNESS: 


have been the attorney 


te 


the defendant for alrost 15 or 18 years. I an 


the one who renrresented the corporation in the 


Rent Cormission wherein pricr tenants were evicted 


pursuant to Section 57 of the rent and eviction 


regulations. 


THE COURT: Can you tell me what Section 57 


provides? 


THE WITNESS: {here a landlord seeks to sub~ 
divide an apartrent, he must. comply with such rules 
of the Rent Cormission bv filing aon application; 


by filing a proof plan shovwine financial responsi- 


bility and the ability to relocate tenants if 


necessary and pay them the stipend if they want to 
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get out. 


Steinbergq 


THE COURT: I will find it much 


if I were to ask some cuestions. 


"HE COURT: 


s 


D 


~ asin 


Yes, Your Honor. 


What is his name? 


Avenue. 


ocuctive 


For the period from Septerber, 1966 throudh 1993? 


That's right, sir. 


The lease of Mr. Rathborne's was date@ Pecember 22, 


1965. dnd, there is another one cated June 2, 1966. 


Right, sir. 


Now, do you recall when Mr. Fathborne moved into his 


apartment? 
I can‘*t tell you, not physically. 


Did you prepare the lease? 
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| 
| '@) 
| 
| 


D 


24 


25 


I prepare! the lease, yes, I cid, 

Was there any discussions orally concerning the 

of the terrace? 

Mr. Garfinkel under my instructions had all the con- 
versations with the tenant. 

All risht. 

I had none recardine the terms of the conditions of 
the contract. 

When was the first time you had any Conversations 


' bs -,t wend 7 + 
with Mr. Pathborne concernina the 


ct 


enancy? 

Judge, there were complaints. I think the second 
lease, if you permit me to look at what I just gave 
you this rorning, that folder, there is some lists. 

I think the one he qave us -- gave Mr. Garfinkel 
saying he wanted some work done in the second apart- 
ment, 

Insofar as this portion, you can tell us in your own 
words what you were goina to say, leaving out everything 
other than what is really germane to this case. 

Mr. Rathborne and I had what I termed a very uncertain 
relationship. He was hot and he was cold at me. 

One day he would call me, "Max, my friend." ‘The next 
day he woule abuse me. It was my function to help 

Mr. Garfinkel run the building in accoréance with the 


rent and eviction regulations and to keep him out of 


JERRY C, HARRIS 
206 U. S, COURTHOUSE 
PORTLAND, OREGON 972058 


fpaDd-/ 


| 
| 
| 


————— ~ mn = == = en = a = —iieesineone — - in 
2 + 
! 
1 | trouble, I filed the Rent Corirission form at the 
i 
ee 2 i time we leased the apace to Mr + . a 
me 2] ¢ 1 it apace |b aAtnioormne,. » eT 
| 
i! - > | 
3 1 problems arose that Garfinkel couldn't hanele, 
; 4 | he woule call me. I would call Fathbe r the phone. | 
| C ; phone. | 
i 
| 3 « ' 
5 I would talk to him and talk to hir nd tal to him. 
i | 
6 | I would go to visit him on many cccasions. I said to 
f 
7 | him, "Prescott, what's the ficht ebout now? whet is 
i | 
! ‘on ‘ ~ | 
8 i 14t you want? Show it tor ‘ t th inspection | 
| 
l | 
9 | of the apartrent in order to satisfy him. But 
| 
| | 
10 | apparently, we never could this was always resulting | 
‘| 
1} ] 
| ° . > 
11 | in these various little disputes that occurred. 


| Now, there are tires when he didn’t pay the rent. 


13 | I sued him. He would pay. There was one occasion 
14 | when we hac a very gerious situation where we started 


a proceeding in a criminal court. He was represented | 
| 
by an attorney. Anc, there is a document here that | 


he signed wherein te agreed to get out. It is dated 


18 February 10, 1967. But knowing him being so un- | 


19 predictable, I told Mr. Garfinkel to forget it, let 


nN 
°o 


him stay. Nothing has been going right for a period 
21 of time he has been a tenant. Iie was never satisfied. 
22 I couldn't satisfy him either. Yet, as I say, we 

23 were friendly at times. I said to hin, "You're 

24 a Southern bigot. You don't uncerstand how we do 


& 25 things up North." I said, "You're irritating." iy 
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1 | I tell you this, Juéese, the thine that hurts rr 
1 
ti 
| ¥ “ 4 ° : —— 2 on 4 . - 4 e < s.% 4 
2 | most in this case 4s in this examination that 1 
3 || conducted of Mr. Rathborne, he used landuacge -- 
| 
| 
4 || fordive me Judce, } 
i} 
| 
i as 
= tien ry . 
5 THE cov renew you are an Citable man. 
6 THE WITNESS I am not excitable T am irritared 


7 | to think -- you will never find me using a four-letter 
i] 

8 Nord. Nobody can ever ty i have used a four-letter 
9 word. | | 
10 | Q (By the Court) I read these words. | 
ll : A I never used the other words. Y wouldn't use it in 

12 front of you or anybody else. That's the thing that | 
13 irritates me in this situation. That's why I'm very 
14 very indignant and angry about the thing. It’s my | 
15 | character, | 
16 I will state what happened on the fire department 

\ 

17 | incident with Captain Henson. Mr. Garfinkel called 
18 | me up and said, "The fire department is making a sei aa! 
19 inspection of the building. Rethborne will not let | 
20 them open the door to the roof." I took a cah up to the 
21 | place. I met him, an2 there was Captain Henson, Mr. 
22 Garfinkel and myself. I saic, "Rathborne, the Captain 
23 wants you to unbolt that lock." He sai?, "I won't do | 
24 it." I said, “Rathberne, we are going to get a summons. 
25 He said, "t won't do this. This is my roof.” We got th 
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Sturmons, got the violation. I called Mr. Hradley 
Davis and I went to court, 246 Broadway I told 
judge the story. I brought him in on the surrons 
that we got. Mz. Davis @ I went to cou 

raised a point under the administrative 


lock coulaG be there. 


Because you had the lock there? 

is lock was there, not our lock, 
move his lock. He said, “It’s my lock. 
it off my roof.” 
He has two leases here. At least one says he 
exclusive right to the roof. 
To the roof, Judge, right. That means he could use the 
roof. He can't put anythine on it. There is nothing 
in that lease that says he could put thines on it. 
That's the point. 
What things are you talking about? 
He put floor plants on there. We got notices. I 
personally got notices from the inspectoer of the 


Department of Buildings who seaie we have got to remove 


these plants. Ie said we were in violation of the law 


and that this would stop-up the gutters. 
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A 


A 


Steinberd 26) 


semanas — — = re 2 : 


TUE COURT: You gave another man a lease which 
permits him to use the roof too? 
Right, before, 


to put the sir-cond 


€ : . 
Before I made the lense, we negotiated with 
® ° 9 - ¥ — * 
SOLON. 4 sent Mr. Garfinkel over to see 
5 P ‘ F 
Mr. athnborne ~ sai to m Ol, you teil 
Prescott th we art xis lease or a proposed 
9 ; - 
lease for the tenant Gownstairs for a stand-un 
restaurant. lie has a right to use it. Let him cive 
| 
+4 . 3°? 4 - % . , . ‘ : ; 
iis permission orally because I knew he woulen't give 


it in writing to let the man put an air-conditioning 
unit on that roof beczuse we have exclusive use for 
him. We has no richt to put anything on the roof, 
He is a troublesome {«. ow. Let's avoid it." 


Mr. Garfinkel will tell you he was there at the 


time the air-conditioning unit was installed. For 

a period of three years, he did nothing. He didn't 
complain about it. He didn’t write a letter of corplain 
to me. 

All right. 

We knew about that clause. I took pains to see we got 

a waiver orally from Mr. Rathborne. 


MR. JACOBS: Your Honor, I underrtand he is saying 
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there was an oral waiver. 
THE WITNESS: Yes, by Mr. FPathborne. 
THE COURT: wot with him. 
TUE WITNESS: With Mr. Garfinkel. 
(By the Court) 
witnesses testified to that they tendered 
your client wouldn't accept it. 
Judge, where you serve a no » of default 
under Section 52 and 53 of the rent evict 
which I will read to you, you cannot 
That's the reason I instructed Mr. Garfinkel 


accept it. 


< 


not <t~¢ 


All richt. nt to know about that. I asked 


question myself. 
Were you in the judge's chambers ---~ 
Yes, Sudge Wahl's chambers. Let re tell you 


Yes. 


about 


Judge Wahl and I have known each other for thirty years. 


When we got this matter, I saic to him, "Judge, we owe 


the money. We are going to settle it." We drew an 


agreement orally on the record and confirmed it by 


stipulation giving him credit on the rent. 


Mx. Rathborne had Mrs. Allen there. Mr. 


Rathborne passed some official remark. Mr. Garfinkel 


was short-fused with reaard to that. He berated him. 
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| 
| 
| 


Q 


Mr. Garfinkel knows othing abort ; 
Ne talked to people. I'm the one who i 
with it. We are obliaated to enother pe 


in cur lease 


out, lone afterwards. 
I think we 
But vudge, they saic one of 
property and that we 


could 


I teil you now officially, 


an offer, a genuine offer from the owners of 


property. 


I am not interested in that. 


the garbace being in Mr. Rathborne's entranceway? 


Judge, I heard that. 


the situation, 


e¢ 
Cancelia 


we have 


never 


was there or whether his door was axed, 


So, you don't know anything 


I do not. 


about that? 


never 


That is my corplete knowledae of 


% 4 m @ bo 
that an negotietions regard- 
one ith their ¢c ent. 
Old anc myself were called 
y 
. , 1 | 
an nC 28CuUS ve se | 
' 
, A : : | 
Sion j after sVeECc ) 
i 
= t 
afield. | 
| 
= . val. ‘ q . 
the things we TALS valuable | 
—. 433% . ; I a { 
get a million dollars for it, | 


- — 4 —, 
receiver 


* 
C.e 


Do you know anything about | 


I know nothing about whether garbage 


I heard that, 


Do you know whether the premises which he occupied 


have been rerented? 


Judge, I have the lease. 
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We rented one in December -- 


December, 1972, I think it wars, 
What about the other «ne, how : 
it for? 
What is it, Sol? 

MR. GARFINKEL: One is for 


The airis will be here soon. 


Le here. 


wrITNSeSSC. 


Tenlnma 
IZTNES Judge, we 


vilization. 


Did ou hear any conversation where “r, Garfinkel 
threatened Mr. Rathborne on any other time other than 


the one alleqed in the judse's chambers? 


The answer is no except, permit me to say this: 


Every time I went up to see Mr. Rathborne myself, 

I never would take Mr. Garfinkel because I knew he 
would insult me. I would get back at him and 

Mr. Garfinkel would join to take my part. So I said, 


"Look, Sol, you stay away. I will gO up myself." 


What they had between them, I was not present except 


in court when he had a short fuse about some remark. 

He provoked it. That's what he does, 

Mr. Rathborne apparently conducted a business operation 
in at least one of the two apartments? 
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ia} 


A 


S42 


Steinberg Pay 


a . Sees Soret = 


vo you have a restriction in the lease aqainst that? 
Tt*s a residential apartment. Look at the lease, 
Both of them are residential. 
woes that prevent a person fror carrying on the 
{nimul activity which Mr. Pathborno apparently 
imcucted? 
it's a violation of the lease. Not only a violation 
of the lease, but a violation of the C.0O., certific 
of occupancy, You can't go it. Judee, we cot viola- 
tions on it. That's one of the reasons. If you look 
et the record, you will fine that 2 served him with a 
notice that he is using it for business instead of 


residential purposes, 1 gave him the notice. I 


gave him the ten-day notice. I gave him the thirty-da: 
y 3 j 


notice. That is a form of harassment he says He 


says that's how we harassed him with the violations, 


He refused to discontinue. 1 had to serve him with the 


notice. 
Did he ever correct it? 
Sure did. I wrote him a 


refrigerator to the apartment. I got a letter fron 


Mr. Cavis to that effect, 


Hie had taken the stove and refrigerator out? 


Of course. 


What about the people he had? He had as many as five 
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-ctter to restore the stove and 


A 


Steinbern 


employees? 
That's a concession of a violation of the lease; 
although Mr. Davis wrote me a letter that he jis not 
doing any commercial business. 

By the way, for your information, You 
to show the relationship between the parties 


as pictured by Mr. Rathborne, he 


’ 
nurber one, 
rom his attorney, 
willing to take the 
What else do you want to Say? 
the decontrol, let me explain that to you, 
All right. 
Under Section 18, which I gave you the brief of the re 
regulation where you have two parties and one is the 
primary, you have a right, because of the shortage of 
apartments to institute a proceeding before the Rent 
Commission to eviction or decontrol of the othe: 
apartment. That irritated him. He Fired Mr. Davis 
to resist it. 
Under the rent regulations, you fi: thy don't 
have to have an inspection. They can take it on the 


papers. They do. They inspect when they deem it 


necessary. The examiner gets the paper. The examiner 


makes the determination. If you don't like it, you have 
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a) eS Sea erat escsmeunenrsen ee eee “ ? 
1 33 days to protest it, I think under Section 101, 
a 3 
2 That Gecision of the rent administrator, per se 
| | 
3 | must be reviewed or could he reviewed or may be 
| , i ‘ 
bd 4 | reviewed under Section 102 of the rent reculations 
| 
5 | oniy in the Supreme Court hy an Article 78 proceeding. 
i| 
/ 6 Q Dic they co that? 
\| 
a 1 
7/ aA They cid not. os 
Si & Is ere anything else you want te ? therwise 
| 
9 I Sing to ask Mr. Jacobs GC with the cross-~- 


10 exarination, 
ll | A No. 
i 12 | THE COURT: Mr, Jacobs. 
13 | MR. JACOBS: Thank you, Your Ifonor. Your Honor, 
: “14 could I have the three leases in question? 
15 THE COURT: Yes. I am going to ask you to 
16 | just sit down or stand up where you are, 
17 | MR. JACOBS: I will. 
18 CROSS~EXAMINATION | 


19 BY MR. JACOBS: 


20 Q Wow, Mr. Steinberg, with regard to the use of the 


21 socalled roof terrace, which is depicted on Exhibit 37 
22 where the air-conditioning unit was, do you recall 

23 | whether Mr. Rathborne had the use of that terrace first 
24 or Munchtime had the use? 
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‘65. If you let me look at it, ZI can tell. 


SHE COURT: I think that’s true, Go ahead. 


Mr. Rathborne had a lease of what apartrent in 1965? 
I con't know. Give me the lease, I will tell yeu, 
Here are the two leases. Ore lease is for december, 
That apartment is Apartment 5, is it not? 

-nere is nothine in Apartment lease that gives him a 
right to use the roof. 

So, Cic Mr. Rathborne have the use of tre roof at the 


time you entered into this lease with Muncht ime? 
Under lease catec June 2, 1966, effective June l, 

"66, Mr. Rathborne was given the privilege of using 
-- the word “improvemeat™ I don't know << “improving 
the roof extension located ---- 

My question is: On February 14, 1966 when you enterec 
into a lease with Munchtime, aid Mr, Rathborne have 
rights to the roof terrace? 

February 14, 1966? 

Dic he have use of the roof terrace? 

The answer is no. 

You testified a few minutes ago that Mr. Rathborne 
gave permission orally for Munchtime to use that roof, 
I also told you Mr. Garfinkel had been negotiating 


with Mr. Avolon fer a long time; and, one of the 


conditions, as he testified to yesterday, was that he 
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Ste anberd x 27% 
Yes, 

Is there anything in that lease that excludes his 

use with recard to the Munchtimre air condit: 
X don't get the question, 


a all oF 
Manch 


(t 
D 
4 

{2 


already hac a right to use that 1 fs is 
that xcicht? 
ho It became effective --- may see the Munchtime 
icase? Lt ecame effective six Oy § ter. 
THE OtRT: I can xe ia th} LEase ust a weil. i 
} 
I know what the legal inmplicaticns are. 
MR. JACOBS: Thank you, Your Honor. 
THE COURT: Go to somethina else. 


Could I again nave lease four on another point? 
(handed) 

Now, with regard to Apartment No. 4, did you bring 
a proceedine with recard to that apartment that 
Mr. Rathborne was using it for business purposes? 
When? 
At any time? 


No. I wrote him a letter when we got the violation 


notice from the City of New York. I'm talking from 


SAS EE OEE OS eS 


memory. I have to look at the file. We got a notice 
there was an illegal use of that apartment. I gave 
him a notice under the rent and eviction regulations. 


Did you also notify him it was a violation of the lease? 
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elieve I did, You have the forn. 
call your attention to the 
No. 4 and I also your 
edditional provisions under contract Gat 
iO. 3 and ask you if 
to use the apartrent for 
whetever it says on it, 

Let me point 
you don't know, 
Are you going to answer the question? 
Yes. Whatever is in there, we are bounc by it. 


Permit me to enlighten you and the Court also. If 


you look under Paragraph 9, certificate of occupancy, 


no landlord can give a right to a tenant to violate 


a certificate of occupancy. He wanted the right to do 


it, he cot away with it up to a certain point. Thet's 
the way the real estate people operate. if you don't 
-- if it isn't a substantial violation where it creates 
a fire hazard, they let you get away with it. 
Mr. Steinberg, when you drew up this lease, die you tell 
Mr, Rathborne it was a violation to use it for business 
purposes? 

A I never told him that. 

24 Q You knew it was? 


25 ! A I knew nothing about it. We had checked our C.0. and 
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that was the point of issue of the whole hing 


whether he could use it. If you have 


workin: for you, it's different where 


writers, he had people comina in 


a business occupation. Th tio 


IT ZON, 


COURT: that number about? 
JACOBS: 


Je 


CLYENIRT 


business use 
as may be required. 
(By Mr. Jacobs) any manner? 
Sure. 


What respect? 


Not in violation, sir. 
THE COURT: Don't arque with him on the law, 
MR. JACOBS: Yes, Your Honor, 


Could I have Exhibits 42 and 43? 
(Exhibits handed to counsel.) 


Mr. Steinberg, do you recall whether there 


was any agreement between Mr. Garfinkel and Mr. 


Rathborne to install any air conditioning at 


JERRY C, HARRIS 


206 U. S, COURTHOUSE 
PORTLAND, OREGON 97208 


el’s expense in either apartment 4 


YI wouldn't 


know if any 


Gon't knot whatever 


apartment? 


No. All you do in £4 


3 yc Aan 
mail cae 83 


is take the maximum rent 
control and add the 15 per cent under then applicable 


regulations and file it with the Rent 


If they approve, that's the maximum. If they disapprove 


they will tell you what the rent should be, 

You notify the Rent Commission of whut the various 
services are and various appliances are, don't vou? 

You tell them you give them heat, hot water and one has 
a refrigerator, a stove. Look on the back of the form, 
you will see. 

I show you Exhibits 42 and 43, did you have anything 


to do with these forms? 
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@) 


ps) 


Control. ad 


ron applicatim filed with the 
They fixed the rent at $2£9, whic 
The material on the back, w fi11 
This is filled out by the office 
Whe tells the Office of nt Contr 
Th on record ire ert bac t 3 
Control becane effective. I hed n 


+ ate 
Sst Ac e 


THE COUPT: 


I ask, have 


you 


Yes. 


is is typee up by 
nething to do with 


ever seen these 


testified 


forms 


somebody to show he aave the 


“ee 
office 
ile ‘ 
of 
chara: 
his ou 
ent Con 
thesc 
‘. B R 
x te) 


Do you want 


information? 


Mr. Jacobs, let me enlighten you again, 


What 


is 


printed on the back here is taken from the rec-rds of 


the rent cormission filed by fee owners in 1943 and 


'44 when the law becane effective, 


The landlord has 


nothing to do with the back of thie or the front of it. 


That's strictly Rent Commission order. 


Mr. Steinberg, you have testified with regard to the 


rent overcharg, 
money." 
Yes. 


MR. JACOBS: 


You told Judge Wahl, “We owe them 


Is that correct? 


Let me explain, 


ye, 
Sf 
//! 
ae) 
ae A 
f Pent 
4 es ee 3 
is 43 DAsSEeES 
a , 
ontrol, 
>| 
on" 
* 
‘ 
trois 
1s? 
ent 
co with 


Your Honor, could I get some questions 
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| Which means he was paying 575? 
| 
13 | A VWnatever it is, yes. 
\j 
| . ee pia aa | 
144 2 New did he come about he paid 575? 
| l 
| 
H A y 4 } ’ + i Se 5] i 4 3 
15 | A Let me tell you about that. I had a preliminary dis- 
| 
| , ‘ oe 
16 | cussion with Mr. Rethborne about that. I said, | 
{ 
| 
", . 


LOOK, Prescott; taxes in this building have gone up 
considerably. The area is beginning to improve 


| 
because Third Avenue and 53rd Street is a hot area. | 


20 I know from my own office experience what is going to 
21 happen around some areas of that location.” I said, 
22 "Why don't you and Sol sit down and talk about it." 
23 Tnereafter, Mr. Garfinkel called me up and said, 

24 "I made a deal with Prescott to get an increase." 


I said, “Sol, whatever you do, be very careful. You're 
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A 4 F, / 
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charging an excess rent." He said Prescott promised 


me he would do nothine about it, baged upon 
“x. Rathborne's representation -- I ¢ vised 


Mr. Garfinkel not to do it. I told him, “You woulé 


be exposed to it." I don't 


more tnan the maximum rent. T Sndicated to vou and ta 
the Judge, ny clients have no trouble with the Pent 
Commission, 

THE COUR‘ All right, 
Based upon that, we took rere rent. inc, when score 
of this area started, when mr. Davis cot into this 


matter, our trouble started, Sure, I resisted the 
Suixmary judgmens: hased upon what I thoucht were valid 
legal grounds. My judgment was wrong. We paid it, 
THE COURT: All right. 
Now, you have heard testimony with reqare to the 
electricity and the gaining of access. Dic either 
Mr. Rathborne or Mr. Davis speak to you or write to 
you with regard to getting access? 
You're testing my memory. I will have to look at the 
file. at um not going to say yes or no. If they did, 
I wiil adopt it. All I know ---- 


THE COURT: Have you got any records? 


I have some documents here. I don't know if he wrote 


me about the electricity. If he has any letters, I woul 
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them. 
Do you recall any telephone calls? 
I got a telephone call from pir 
was trouble between !!r. Rathhorne 


regarding access 


conversation? 

I am not going 
THE COURT: 

I don't know. 


I'm under oath. 


there 


Now, you tell us about the lecal s ‘plications of 


Mr. Rathborne putting plants on the roof. 
Yes. 

Did you ever complain to him about it? 

I certainly did. 

Dic you complain to him in writing? 

No -~ oh, yes; I think so, I'm not sure. 


letters. You looked at them last night. 


Look at my 


MR. JACOBS: I read something about complaining 


about improvements, nothing about plants. 


That’s improvenents,. 
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Dic you ever 


NO. T tell vou -- the answer {s no 


brina an action? 


THE COURT: Go ahead, 


Trank you. Incidentally, in Judqe Wahl’s charhbers, 
you testified Mr. Rathborne rrovwe Mr. Gar l. 
Could you tell re what he @1¢d? 
Mr. Fathborne pe ee ome comment wi+ > an is 
face. 
mat. % Ene conment? 
: ‘Gc he essed seme corment to vr arfinkel. 

THE COURT: Do you knew what the coment was? 

in WITNESS: I don't recollect it. 2 do know 

he ed @ short fuse and saicé to him, "I'm goine to cet 
even with vou.” or things like that XY saic, “You 


stop it. You 


cut it out." 


Dic you eve restrain Mr. Garfinizel on any other otca- 


Where? 


At the building. 


Did you ever - 
I told him -- 


alweys avoided 


I testified a few minutes ago that I 


itz, Garfinkel coing upstairs with me. 


I asked you ----- 


The answer is 


"Yes." 
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1 Q licow many times cid you restrain hir? 


Ca 2 3 A Maybe once or twice, 


3 THE COURT: What de you mean restra 
| 
4i SHE WITNESS He went up with me. Ne mace a 
5 | complaint. Mr. Garfinkel Baic, "I can ¢ a 
' 
6 with him. Please come up." I called Mr. Rathborne; 
i 
7 | I said, "Prescott, I'm coming up." 
[: 
i ttre ' 
8 rOuU come up at “his hour. I wow 2 
i oA , 
9 | es it was convenient. I would say, "Wnat! € 
i 
i , 3 
10 | trouble, Prescott?" i would lock erour d ' 
j 
} a] 2 ° , ‘ 
11 | "Is that what you want fixed? What clse « ou want 
} 
i 
iH - 
12 | i can’t tell you the Cate. The answer is yes. 
if 
13 rf THE COURT: I don't know what restraint vou are 
i 
14 " talking about. Did you tell him, "fon't nake any 
f 
15 : remarks, don't ficht? 
i 
16 | SHE WITNESS: Not to my knowledge. 
i 
i 
17 | THE COURT: Did he ever fight with him? 


TRE WITNESS: Never to my knowledge; at no time 
have I ever seen him have a fight with him. 
TUE COURT: All right. 

Q (By Mr. Jacobs) Just so I can clear up one thing on 
this air-conditisning unit. Do you know whether the 
air-conditioning unit was installed prior to 
Mr. Rathborne having been given exclusive control? 


A I don't go to the building every day. I don't manage 
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the buildine., I act ag Wis lawyer. That's 


tell you. 


Rathborne, do you? 


I con't say I like hir; 2 


On tC hate anybody. 


bigot? 


Chat is, perhaps, a little different from the ordinary 


“avis Aisbarred? 


ispended, 


uncer suspension nov. 


(Sy Mr. Jacobs) I just asked him a question whether 


he likes hin. 


THE COURT: Why 


don't you qo to something else? 


20 The testimony here is that Mr. Rathborne doesn't like 
21 Jews. He made some statements about Jews. Maybe he 
22 ccesn't like you either, Why don't you get down to 
23 business? You are Jewish, aren't yov7 
24 MR. JACOBS: Yes I am. | 
@e 25 THE COURT: Even though he doesn't like Jews, he rt 
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A 


business purposes. 


Tit COURT: The leases. 
(Dy Mr, Steinberg) You mace the two leases which are 


in evidence, correct? 


Yes 

Now, before we get any further, at the tire ts 

hovember of 1972, when he moved out, @id he sive vou 
certified mail letter adv ou thet 7 3 catl 

the premises? 

NO. 

Did he pay the rent for the ronth of Nover er, 1972 


No, he didn't. 
In other words ---- 

THE COURL: Are you suine him? 

MR. STEINBERG: Yos, I have a counterclain. 

THE COURT: Go ahead. 
Now, with regard to the incicent ahout axing the coor, 
will you tell the Court in your own words what you 
remember or what you recollect about that incident. 
Prescott Rathborne came down to my store. My store 
is the fourth store there, Your lNonor. One of the 


stores is my liquor store. Ne care Cownstairs., He 


said, “Somebody is breaking down my door." I went 


outside. I weat upsiairs. And, he, standing at the iY: 
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front of the stairs, half nude. I seen this big hole 
in the door, I said, "Well, this is another reeson,” 
I figured he must have had sone hippie up there 


and then he didn't want to allow them in the apartment, 


I figured this 


3 
x 
5 
. 


y went and put a thina through the 
door. I said, "You're gtartine in eqain.” Every 

« 
few days this man was in ry store ifke sore quirk; 


ur eS nam pat c Pekan? e are - -- . . 5 
when somebody cane over here, whether to cash 


, personai cneck or to co to the cluh where they thre 
him out on the street, that famous desten vould come 

: » Fond y > 7 = : = -} od 
in, it was like he was talking to his father. If 


something went wrong, he woule core into my store, 
Your Honor. I said, "Are you startine jn again” 
because I knew the last Aoor cost me $190 
THE COURT: Just relax. 
THE WITNESS: Right. 
THE COURT: What did yor say te him? 
THE WITNESS: “Why die you break the @oor down? 
Why cid you break the door down? Yow have these guys 
who cone into your apartment ..." 
THE COURT: Did he have a lot of hippie-types? 
THE WITNESS: Yes he did. Ne had parties there. 


He had girls. One girl he beat up in his apartment. 


She came into my store. She had two black eyes. 


They took her -- they told me to go over to prevent him 


CEE REA SDS I SES 1 
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a, 


from further hurting her. 
MR. JACOBS: Objection. 
THE WITNESS: y al ng Your Honor, 


Pethbome beat 


THE WITNESS: 


apartment, He kept all 


COURT: Wait 


He said, 
standing 
COURT: Take it easy. 
I move te strike al} 
All right. Y will strike {t. He 


was living there. “e now know that 


Mr. Garfinkel is an excitable man. All the testimony 


has so indicated. What is it you want to find out 
from him? 

(By Mr. Steinberg) Did you axe the door? Just sit 
back and relax. Did you axe the door? 

No, I didn't. 

Did you put grease on the door? 


No. 
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eo) 


coor? 


Ho, J dadsan’t. 


Was the buzzer on the 


‘> buzzer 1 workin th buzzers 
were workina, 
At the tire he moved in - P3262 toh moving in, 
had you reconstructec the buildin marke —£ into an 
apartment hefore? 
Yes. I renovated the whol ] 
Was there any time when he lo out of his own 
apartment? 
For what reason? 
He said he was locked out c the apartment ang couldn't 
get in and had to get a kev or had to pay some gratuity 


to get in, 


I con't know for what reason. Ne 


the door. 
THE COURT: 
THE WITNESS: 


No. 


(By Mr. Steinberg) 


I don't know anything about it. 


had a padlock on 


Did you put a lock there? 


Did you ever lock him out? 


No, I didn't. 


Dic you repair the lock to the front door? 


Oh, yes, I did. 


Who did it? 


The locksmith that was here. 
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THE COURT: Did you put aarbage in his vestibule? 
THE WITNESS: No, I didn’t. 
THE COURT: id he ask you to 
and you refused? 
THE WITNESS: 
Your Honor, 
or what. 


(By the Court) 


he basement so he could turn en his electricity? 
did. Let me 
One hasement is 
gave him permission to put old thinas, to 
trunk. I let him 
Hionor. Let me explain something, the fusebox is 


in this Munchtime basement. then he tole re the lights 


were out in his apartment, I said to him, "Go downs tairs{" 


lie said, "The quy isn't going to let me go cown to put 
in the fuse." They used too much on the line. Too much 
was used on the line. I walked over ané said, "The guy 
wants to yo in and put the fuse in. It's only coing to 
take five minutes." He said, "I'm not going to let him 
down there." TI said, "The guy is without lights." 

Your Honor, the whole thing stemmed from me trying to 

ke a pacifier between two guys. I shouldn't be in the 


action. Munchtime should be because his ficht was with 
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| ZOALF 
| Garfinkel pn Ly 
peal Sa —-_ = al ao pss eles oellaseitouinemnannfiesaamnienonesocigntoe sai eae 
1 them. It was not with me, 
2 MR. STEINBERG: Lean back. 
3 | Q (Ly the Court) Did you authorize Mr, Steinberg to 
4 | file an action against him to qet him eut? 
5 i A Yes, because he was qettina on my nerves. 
6 Q All right. | 
74, +A your Honor, I coulan’t operate my licuor store. 
i 
8 i Q You had already cqiver Murchtimre ~- 
9 A Judge, let me say this ---- | 
10 | MR. STRINBERG: Sol, let the Judge talk. 
11 @) You had given Munchtime auther# ty to put an air- 
12 conditioning unit on his roof? | 
A 13 A Right. | 
14 Q Later on you gave Mr, Rathborme a lease that contained | 
15 | a provision giving him exclusive use of the roof : 
16 extension directly over the space occupied by Park | 
17 H Use Tours. How did it happen you gave that to | 
18 Muncht ime? | 
| 
19 A This was all done in such a beautiful friendly state 
2G that when you say “exclusive” the man didn't have a 
21 business. He was there when they installed the unit, 
22 the big air-conditioning unit. The truck was there, 
23 They put it on the roof, Your Fonor. He was there when 
24 they put the fans on the roof. Ne was there and 
25 everything was fine. The thing that provoked him is 
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Garfinkel 


that they Gidn't call him for an appointment 
of the men cane to his apéertment that 
times given permission to do it now, 


STEINBERG: That's a 


time he dicn't. 


, ° Tey Rte rset kee Vd 
CROSS-EXAMINA ION 


approached vou 

renting an apartment, was the building complete; 
were the avartments ready? 
Not all of them. The first 
Apartment 5? 
Yes, 
At that time did he discuss 
want both apartments, 4 and 
He said he might, yes. 
In fact, while the work was going on in Apartment 4, 
even before he signed the lease, didn't Mr. Rathborne 
ask the man who was constructing Apartment 4 to make 
certain changes so he could use both apartments? 


Yes, he did, but he couldn't do it because the building 


architect had already made the layouts, you understand, 


You can't do it unless you make another new filing; 
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-y 


Garfinkel x 


new pians. You can't do it. I told him. 


Ne saw 
the plans. He saiéd, "Okay." We wanted it. I didn 
WANE mmm 

SHE COURT: That's all. Go ahead, 

THE WITNESS: I'm sorry. 
Was everything possible done within the C. cf oO. to 
satisfy Mr. Rathborne's desire of having both e-art~ 
ents? 
when you talk about C. of 0. one apartment, he 


Lived in. 

Right. Then he wanted the secsne cone? 
Then he wanted the secone one, Everything was okay 
in the firse apartment. lev you're talking about the 


second apartment? 


Yes. 


The walls, everything just the way the C. of 0. reads, 


that's how Mr. Prescott Rathborne said he was going 


to have. tie said he was going to use it for corrercial 


purposes, 

THE COURT: We will have to quit at 12:30. 
I have another hearing. This hearing has extended 
longer than I anticipated. If this hearing isn't 
finished by 2:15 or 3:00, you will have to come back 
at 7:00 tomorrow rorning. 


MR. JACOBS: We should finish, Your Honor. 
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24 


25 


be 


> 0 


Ak” 
“C42 
- —* ees we Sees arfinkei x 3990 
MR. STEINBERG: I heard you came in early this 
morning, 
THE COURT: Pon't ask any unnecessary questions. 
Mr. Garfinkel, don’t rake anv speeches. Juet answer 
the questions. 
(By Mr. Jacobs} Mr. Garfinkel, with regard to the 
roofs, Gie Mr. Pathborne tell vec hat he need te 
do with these roofs? 
ie told me he wanted to use it ss ie 2) 
there. He had sore cu re 2 } 30. Jie 
wanted to play the banjo there. ‘They hed use of the 
roof, le didn't want anybody to bother his crowds. 
Ne wanted it for them. 
THE COURT: Dic he tell you he wanted to put a 


THE WITNESS: Ye said he was goina to put some 
flowers up there. 
Over the period of time, you saw him put flowers there? 
Yes. 
You didn't object? 
No, I cidn't object. 
Now, did you put any air conditioner there? 
I told him -- I verbally told him, "If the building 
inspector tells me you got to take it down, you've 
got to take it down.” I tell him this to his face. 
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_ 301 


regard to the door lock n } the one 
timately, in 1972 there 
there any discussion when Mr. 


shortly thereafter about 


the street. 


WITNESS: Ne cone it on his own, 
Was there any discussion with Mr. Rathborne and 
an architect of his and the fire department back in 
1966 about that? 


I don't know. I don't understand. 


Was there any discussion with the fire department back 


4n 1966 or '67 about that lock? 


When? 


Early in his tenancy? 
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Nobody ever said anything to me 


no architect or anybody to 


Did you put any air-condit: 
apartment vours 
At the beginning, two of the 


cash, ZI paic him for two. 


staterent 

selt you hadn't mace certain irprovements you were 
Supposed to under the lease ane therefore he Cidn't 

is that what was happening in 19€6-'67? 
A couple of times he didn't get his checks from his 
estate. So I carried him. He told me they were late. 
His girls that workeé for him said he didn't have the 
rent. I let it go. A couple of times he didn't pay the 
rent because he wanted to be obnoxious. I knew his 
girls, the secretary told me that he hadn't gotten it 
from the guarantee trust company, his check. Sometimes 
I carried him, 


THE COURT: Hie says sometimes he carried him and 


JERRY C. HARRIS 
206 U. $. COURTHOUSE 
PORTLAND, OREGON 97208 


/ 
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| - , 
~ “ 
1 | wetimes he dicn'? 
il 
2 | n Only hen he was chnoxious. 
' 
3 C Now, at the time of the axing inedident «~~~ 
| A vw 
4 | A es. 


3 2 D ; : z) axing the coor himself? 
6 a Yes, y -- not ‘ in, ~ « ~ f is Croniee 
+ ( Didn't Sylvia tell you that s< dy had axed the door? | 
8 | A she didn't tell me. when ze me Up at tne top of the 
Qq stairs and when YI was screaming at him, "It was one of 
j | 
10 | mis cronies." She saic She saw somebody running down 
ll the stairs. It could have ecen one cf his friends who 
4 
12 } came down from there, | 
i] 
i 
13 1 Q Did you scream at Sylvia ané@ tell her to get in her | 
I apartment? | 
14 | ' | 
| 
15 | A I certainly eid, I certainly did because she didn't 
H 
i P ‘ wets P : 
16 | know him like Tf dié and his friends, 
17 | @ Did you point to the door ane sey, "This is nothing 
18 compared to what is going to hapr- , in the future? 


20 rage. I never struck anybody in my life. I never 


21 got locked up ---- 


} 
| 
19 A Yes, I could have said this to him. I was livid with | 
22 THE COURT: Wait a minute. Go ahead, 


25 | A I could truthfully Say once a month for five years and 


. 


23 A In 5& voars, 
24 | low often did you get livid with rage with Mr. Rathborne? 
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18 


19 


24 


25 


not a punch was 


v7 


Q 


Wahl's chambers 


Q Judge Wahl was 
A He dicn't hear 


er 


"Take it easy, young man.” 


THE COURT: 


THE WITNESS: 


you scream and holler at Fr. 
A He was giving me -- causing 
lawyers that I screamed at him in the hall, 
Prescott, one of these days, I'm going to hit you 


with a bat." It was just out of rage. 


~ 
ee 


Wahl say to you? 
He said, 


anything. 


Ne called you young man? 


Judge Wahl is olcer thar I am. 


Out in the hallway, after these court sessions, did 


Rathborne? 
much finances with 


"You know, 
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~ 


4 


24 


25 


A 


Q 


; ; : 
t con't remember. I coulé have. T told you I figured 
| 
H 
ac na +} 5 rai - 5 r j 
I had anothe: ‘rec-dollar damage. 1 
THE COURT DO you want to show he didn't threaten 
| 
i~? | 
ah Land | 
° ad It a bet wo) ” 
MR. T2003 tat tified before trial, 
| 
Yo} Bx OX : e agie 
THE COURT twant to establish that he didn't 
do that? 
MP. JACOBS: I want to show he is inconsistent, 


Your Honor, 


1h. COURT: 


Yes. 


r Os IV G 
- - — - — - Sas == = Pe : + 
iI don"t follow vou, 
| 
52 9 ‘ 
bid you threaten Mr. Pathborne and scream and holler 


we know that. You con't have to ask 


You heard the testimony of Mrs. Allen and Mr. Rathbome? 


They all lied? 


About what? 


They all said the door was not repaired, 


THE COURT: 


(By Mr. Jacobs) 


MR. STEINBERG: 


Wait a minute, 


You didn’t ask him when it was repaired. 
When was the door repaired? 
We have the bill, 


Let him answer the question. When was 
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the door repaired? 
MR. 


THE COURT: 


You're soi 
, Gavs went by 
sot to be done." 

So you 


repaired it 


You cannot repair 


STEINBERG: 


We have the bil}, 

1was the coor repaired, after 
the prerises? 
wk couple of days later. I saw 
"Prescott, I'm tired of spending 
ne to have to 


repair it.“ Well, 


and I ic, "What the hell, it's 


? 


it riqnc aay. It takes 


to get a 


workinan up there, three to four months -- three to 


four weeks before vou get a coor 


has to wait, 
THE COURT: 

time Mr. Rathborne 

THE WITNESS: 


The door was in wi 


Was the door repaired prior te 


the 


the 
left? 
I think so, yes. I think it was. 


th two locks. I had new lo ‘ke 


put oa. 
THE COURT: The bill ie in the record? 
MR. STEINBERG: Yes. We have it. We have the 


bill, Mr. Jacobs. 
(By Mr. Jacobs) 


on Mz. Rathborne's 


Mr. 


Garfinkel, did you walk around 


roof terrace? 


Many times he would invite me. 
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Garfinkel xX 310 
= i Pe CAEL SS oe =a 
ze So Without Mr, Rathborne being present? 
2 | A Even though I have rishts, I very seldom ever did it. 
3 | tT did it, but I very seldom did it. | 
4 Q For what purpose did you do it? | 
| 
Sj} A I'r the landlord. 
6 | THE COURT: Why did you co there? | 
7 | THE WITNESS: I want to sce that the property 
8 | - Iousec to see, Your Honor, the hall partition 
3 taken out, which ig against the lew. This man | 
10 could have broken my property up. | 
" 11 | THE COURT: le did. Go ahead. | 
12 THE WITNESS: I'm permitted ---- | 
13 THE COURT: That's all, Mr. Garfinkel, | 
| 
14 | THE WITNESS: I'm allowed to do that. | 
! 
15 THE COURT: Anything elise? | 
16 | Q (Ry Mr. Jacobs) You looked into the windows; you | 
17 walkec around on the roof? 


18 A Oh, yes. I spoke to him. We talked. He saw me. 
| 


19 Q I'm talking about occasions when Mr. Rathborne was not 


20 there. 


21 A Very rarely; very rarely. 


22 MR. JACOBS: That's all. 

° 23 THE COURT: You can step down. 
24 THE COURT: Is that your case? 
25 MR. STEINBERG: That's our case. 
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34.6 Ten-nt 


egrees to 


execute immecistely upon Lanclord's 


request all cocuments necessary to effectuate the processing 


O£ Landlord's 
Acministrotion,. 


35. On the 


observed, 


application to the City Rent and Rehabilitetion 


performed and complied with all the terms end 


~ 


concition that Tenant has fully anc Faithfully 


conditions of the within lease, Lenctore hereby grants to the 
Tenant =n option to extend or renew the within lease for an 
additionel verioud of two years, ypor the same terms and con-= 
pS net becettees a 
Gitions except thet Tenant agreeg that the rent for the ex- 
.tenced term shall not exceec $275.93 per month. Notice of 
election to exercise the option must se seat by Teasat to 
Landlord in writing hy registerec or certified mail st least 
ixty (09) days prior to the expiration of the term herein 
cemised, but in ao event shall the notice be sent prior to 
July lst, 1967. 
¢ y / , < S 
, ? el Meat . 
af fj [date A / 
au / a 
‘) a / Ce 7 . % : Zit 
{ f iu v] 
/ ff hide ae 
é fas < ‘f Pras / es f / rié 
J ct > / 
‘ ¥ tee , ’ 
x plaesd as IL nercb rie 
ti tla peprtts prerees 
hs CLf04 . ff 
{i144 {+4 Alice ele col ; : o~ 
{ti ¢ 7 , ae , é 
: ; “Br At Aw ; 
A, hugh fests Abe Lt. fie 


J rf | 


& apartment is a part; that the work has been in progress for 
(\, some time prior to the execution of this lease; that-such 
Y\¥ work tWas-been. dene-under—Aiteration-No.~ ~o” under 
" C) plans prepared by Fred tL Liebmann, Architect, which plans 
a ee were. approved by the Department of Buildings of the City of 
~ New York. "A Copy-of-—said plarshave been initialled by the 
Tenant. That Landlord proposes to apply to the City Rent 
and Rehabilitation Administration for an increase of the 
maximum rent of the subject apartment based upon such major 
capital expenditure and substantial rehabilitation pursuant 
to § 33 of the Rent and Eviction Regulations. Tenant agrees 
: to pay the rent reserved and ayreed upon terein pending ap- 
proval of Lundlord's application to the City Rent and Re- 
habilitation Administration. 


33. It is understood and agreed between Landlord and Tenant 
that in the event the City Rent and Rehabilitation Adminis- 
tration fixes the rent at a sum lower than the amount agreed 
upon herein, namely, $250.00 a month, the Landlord will accept 
such lower amount of rent than agreed upon between the par- 
ties. The Landlord however, reserves the right to protest 
any such decision to fix a lower rental ané the Tenant agrees 
to abide by any decision. If the rent fixed by the City Rent 
and Rehabilitation Administration exceeds the amount agreed 
upon between Landlord and Tenant herein, Tenant shall be 
required to pay only the amount reserved in this lease. 


34. Tenant agrees to execute immediately upon Landlord's 
request all documents necessary to effectuate the processing 
of Landlord's application to the City Rent and Rehabilitation 
Administration. 


} 35; Fenant is hereby given the exclusive privilege of using 
&~'“¥He rodt extension located directly over the space occupied 
s- by Park East Tours (facing east) on the condition that he 
CfMP oe inkaina the same and keeps the roof in good order and re- 
pair, at his own cost and expense. 


- 


36. Tenant may replace the present windows leading to and 
facing the said roof extension with French type doors, said 
work to be done at his own cost and expense. 


37. Tenant is hereby given the privilege, at his own cost 

and expense to install owe r-conditioning unitsin the 

subject apartment and ome air-conditioning units if” apartment 

*"S, said air-conditio ing units not to exceed one ton 
“32 capacity, Thay avircerellinny Um may te pQeed Ling h 
— v cw tute : F 
; pe 

38. On the condition that Tenant has’ frtty and faithfully 
observed, performed and complied with ati the terms and con- 
ditions of the within lease, Landlord hereby grants to the 
Tenant an option to extend or renew the within lease for an 
additional period of two years, upon the mme terms and condi- 
tions except that Tenant and Landl ree that the rent for 
the extended term shall not exceed -00 per month. Notice 
of election to exercise the option must be sent by Tenant to 
Landlord in writing hy registered or certified mail at least 
sixty (60) days prior to the expiration of the term herein 
demised, but in no event shall the notice be sent prior to 
January lst, 1968, 
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Saul Garfinkle, President 
§73 Third Avenue Corp. 
873 Third Avenue 

New York City, N.Y. 


Dear Mr. Garfinkle: 


As you know, my lease gives me exclusive use of the roof adjo 


my third floor apartment. For some time, 


Munchtime, to install heavy ecuipme 
a 


you have permitted another tenas 


t on the roof, 


in com 


my lease and to aevere damage to me and my tenancy. 


I therefore make derma 


removal of any property of Munchtime 


complete violation of my lease, 
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873 Third Avenue Corp. 
&73 Third Avenue 

New Yora City, N. Y. 


Dear Mr. Garfinkle: 

As you know, my lease gives me exclusive 
use of the roof adjoining my third floor epert- 
ment. For some time, you have permitted another 
tenant, Munchtime, to install heavy equipment 


on tie roof, in complete violation of xy lease 


ov 


and to Severe camasge to me anc my tenancy. 
therefore make cemand that you texe 
immediate action to secure the removal cf an 
property of Munchtize or anyone else from cy 
roof in complete violation of my lease. 


eer ——"Neary truly yours, 
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ee WOH PRODUCTIONS INC. 
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NEW YORK 21, NEW YORK 
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ADDITIONAL PROVISIONS UNDER CONVRACT DATHD | 
/ 
i/ 


The land lord will al’ow \’r, Rathborne to have, at } 
and ontion the followi ¢. 


le Re piece or Amporve for surclary rrotedtion the wooden door on 
2nd flcor, 

2. Place adaquate signs 1: hoils, and/or da or/and/ or street. 

‘3. fo use the anartmant for usiness use as may be rejired. 


Wave t-e o-tion to subleas e the cnartment to nice resnectable 
peonle at his ovtion. 


lave the right to ‘-nstall an a ditional door isto ‘he arartrent 
from the hall. 


The fo: towing are the sole responsibility of the landlord and «111 
be done y him at his exvenve. Cccupency will begin today with the 
de-osit he rewith aciznowledged, howe ver, rent becins only upon completion 
of all below, 
v wie Provide an automatic door release vith tuzgzer system and 2udtoable 
telerhone for tie street dor in both a-artments leased by --r, Tatuborne, 
and keep same always in working order. 
Sane as above (7/1) on second floor entrance, 
Clean like new or vetile tile 2nd and 3rd floor hall tiles, kitchen. 
Finis: door dill o- 3rd floor like rest of apartment. 
Repair faucet and shower to bath on &th floor, 
Profecsionally finish 3rd snd &th floor bath floors, 
Provide daily carbare removal, 
-rovide dcily hall maintetecnce, 


-9e Cover pipes snd finish stairs fo roof on 2nd floor landing, 
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June 12, 1972 


Mr. Prescott Ratnborne 
200-202 Fast 53rd Street 
New York, New York 10022 


pear Sir: 


Mr. Sol Garfinkel, president of 873 Third Avenue Corp. 
has communicated with me with reference to the follow- 
ing matters which require your attention. 


1. You are requested to remove all wooden shutters and 
restore glass to all windows. 


2. You are requested to promptly remove the lock or 
bolt on the roof, as directed by a representative of 
the Fire Department of the City of New York. 


3. You are requested to immediately restore to apartment 


four the stove and refrigerator whic. landlord removed 
at your instance and request and stored in the basement 


of the building. This must be done on or before June 19, 


1972. 


Although a violation has been placed against apartment 
four by the Department of Buildings of the City of New 


York, I am informed that you are utilizing the said apart- 


ment for commercial purposes and that you employ persons 


to conduct your affairs. ‘she use or this apartment for 
commercial purposes must be discontinued forthwith. 


Very truly 


PLAINTIFF / 
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Pizza 5.0100 


September 11, 1972 


Chief Engineer Nissen 

Dept. of Housing & Maintenance 
Municipal Building 

New York, New York 


Dear Mr. Nissen: 


Your aid is requested in order to satisiy a hardship case regarding my physical 
well being. In addition, your aid would help save time and money for the 
Buildina's Dept., the Fire Dept. and the courts. 


A copy of the official altered plans - Application 1425 1960 Blocs. 1326 Lot 45 
location 875 3rd Avenue in Manhattan, are requested today so as to more fully 
satisfy the Fire & Building's Code and not, at the same tive, create for me an 
extremely hazardous situation. By cumplying with the nr_<ent suggested alterna- 
tive re a Fire Dept. case scheduled for Thursday, Sent. 13th, « var more dangerous 
situation is created which would leave me no door betwc ‘n my 13 ng quarters and 
the street. There is neither a doorman nor a secure front ioor on the building. 
Even if a secure front door were provided I still should have the right to keep 

my apartment doors locked. 


There *re serious questions as to whether there is, in fact, a violation regarding 
the entrance in question. But if there was a violation there is still ne need for 
the present apartment entrance in question to be open as there are more than 
sufficient fire exits in every apartment. It is my intention to present to the 
court a far sounder and safer solution intte best interest of all. An official: 
copy of the plans is essential in order to allow the court the opportunity to 

make such a decision. : 


This building was again burglarized last night. The adjoining large five story 
building abutting my apartment is a center for drug addicts and 30 feet from the 
ineffective front door is 3rd Avenue-which is a major heroin distribution center, 
crowded with hundreds of pushers day and night. In fact, this one block contains 
a total of no less than 6 buildings full of addicts, plus the street addicts. 
Murder, robbery, fires, holdups, assaults, harassment, unexplained deaths, and 
other problems are a nightly occ ence here. Twice within the last six months 
attemps were made on my life. 


This biock has been given national news coverage of its unique problems. Your 
providing me with a copy of these official plans may provide me “ith an oppor- 
‘tunity to keep these addicts out of my apartment and save my li. If not, then 
the present course of actiuns will provide no locked door whatsoever between my 
home and the public hall, nor an effective front door between me and the street. 
Thus, in effect, an open opportunity to all drug starved addicts, ot al. My 
apartment would be open to al] the public - which here is a proven aazard - a 
very grave danger. 


130 /t 


Chief Engineer Nissen September 11, 1972 
Page #2 


Furthermore, the residential part of the building has only two tenants and 
both of us would be unnecessarily risking our lives over a supposed violation 
which can be remedied in a builcing with more than adequate egress for 


everyone. 


I am, 


MAX STEINBERG 
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June 22, 1972 
Whe ve ! 
_omiiye. 
st. Prescott Rathborne acter 
vee one pve 
2-VU0-202 East 53rd Street 
Now York, New York 10022 
wou wait 
O2 June 12, 1972 I wrote yor a letter which stated in part 
as follows: 
“2. You are requested to promptly remove the 
Lock or bolt on the root, as directed by a 
Tepresentative of the Fire Depawtment of the 
ity Of New York." 


Cn June 19, 1972 vour attorney, Bradley Barto: Davis answered 
ssid lettes on your behalf and stated in part as follows: 


item 2 is being attended to in co-operation with 
the Pire Department". 


CorNsiiton ar Law x 


Toaay, at eDproximately 2:30 P.M. a representative of the Fire 
Department visited the premises ane found that you had not re- 
moved the bolt or bar which was the subject of a part of my 
ietter of June 12, 1972. 

You exe herewith advised that bas<a@ upon the Fire Department's 
Gizective issued this Gay by Captain Heinson, Engine No. 8, 
iocatede at 165 East “lst Street, New York City, that the follow- 
ing violation, created by you, must be forthwith removed, to 
wits: 


“Remove cross bar on outside of bulkhead leading 
to roof and maintain same at all times". - 


in the event you forthwith fail to comply with said directive 


landlord will be exposed to criminal prosecution. You are re- 
guested to advise either Mr. Garfinkel,or the undersigned or 
Captain Heinson when the said condition has been complied with. 
Failure to cooperate shall result in a proceeding for your 
cviction. ; 
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‘ 
the Distiwt Keut Cihee, 
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PART B— NOTICE OF COMMENCEMENT OF DECONTROL PROCEEDINGS 


TO: The tenwuit indicated above exd all parties nanied in Part D 


On the reverse side of this fo 


(Part A) is an ayy 
modation pursuant to $18 of the Regulations on the ground that dhe leasing accommoduiion is not occupied by the tenant 
as his primary residence. Your landword in Part A has made certain ali 


ation ier the decontrol of the above described housing accem- 


gations concerning your occupancy of the subject 
housing accommodation, which if correct, may eniitle him to an order decontrolling the housing accommodation occupied or 

Lal e tal iM ‘1 
rented to you. 


You are hereby afforded an opportunity to oppose this application and to submit evidence to establish that the housing 
iccommedations is your primary residence. Your answer must be ‘ied in Cuplicate upon the answer forms enclosed here- 
with. Both the original and one copy must be signed by you and returned to this office within seven days from the date 
appearing at the bottom of this notice. 
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(Date of Mailing) District Rem Dittetod @ 


(FOR DISTRICT RENT OFFICE USE ONLY) 
PART C— THE ORDFR 
Aiter consideration of all the eviaence iu the record, and upon the grounds stated in Section 18 of the Regulations, the 
District Rent Director [only box murked “x” is applicable] 
A © FINDS that the housing accommodation referred to in item 3, above, is not occupied by the tenant as his primary 
residence and it is therefore ORDERED that said housing «cconnnodation he, and the same hereby is, decontrolled, 
BO FINDS that the housing accommodation referred to in itera 3, above, is occupied by the tenant as his primacy resi- 
dence and it is therefore ORDERED that the within appii-azion be, and the same is hereby denied and said housing 
accommodation continues to remain subject to these Regulations. 


C 2 FINDS that the housing accommodation referred to in item 3, above, is not eligible for decontrol pursuant to See- 


tion 18 of the Regulations and said housing accommodation continues to renwin subject to these Regulations for the, 
reason that (stale grounds jor denial if i, above, is nol applicable), 


APPLICATION A-18 y 


FOkM am (See Reverse Side) 


PART D-— OTHER PARTIES 


(Compiete only if item 7 is answered “yes”) 
*Mailing address of other parties to these proceedings: 


NAME - . NAME 


NUMBER AND NUMBER AND 
STREET STREET 


CIV. STATE CITY, STATE 
AND ZiP CODE AND ZiP CODE 


*Other parties atiected by this order. Jnsert the names and mailing address of parties pr 
referred to in item 3 on tie reverse side of this application form. 


PART A— THE APPLICATION 


The undersigiied land’ord hereby makes application fur au order deconirvolling the housing accommodation referred to 
in item 3 of this application pursuant to Section i8 of the Regulations on the ground that the housing accommodation is not 


occupied by the tenant as his primary residence. 


6. The tenant maintains his primary residence ai 209 Last S3xrd Street, 
a/k/a $7 3-375 Tanixrd Avcnuse (number and street) 
New York, New York 10022 


(City, State and Zip Code) 


7. Is the housing accommodation occupied by any other party than the tenant specilicd in itein 2, above? [Fj “Yes”: “No”. 
li your answer is “Yes”, insert the names and maiiing address of such parties in PART D, above. 


8. Set forth a complete and full statement of jacts and circumstances which establish the tenant's primary residenc » to be at 


the location set forth in item 6, above. “ ‘ s F 
Tenant, a single persona, occupies apartments 4 and 5 (residential accomnuoda~ 


tions) in the subject building. Each apartment consists of four rooms. The 
maximua seat for each apartment is $250.00 a month. 

Tenant has two residences in the same buildiny, which is inconsistent with 

the purpose,=spirit and intent of Section 18 of the Housing Rent Regulations. 
It is ana inequitable situation. 

Apartment 4 22 was formerly utilized for »usiness purposes although tice rental 
agreement provided fox resiceatial accommodations. Upon notice beiny served 
upoa the tenant, tenant allegedly Ciscontinued the use of the commercial aspect 
of the apartment and now utilizes the samo, upon informatioa and belief, ior 
housing purposes. ‘The tenant, being single, coes not have need for two hous- 
ing accomsodations. The primary housing accommodation is apartment 5. 
Landlord asks for decontrol of apartment < pursuant to law. 


i 
including the accompanying documents, and hereby affirm under the penalties provided by law that the 
873 THIRD AVENUE “cory. 7 

. , oo #2 
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I have read the foregoing application, 
contents thereof are true of my own knowledge. 
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I very vehemently oppose the landlord's application ior decontrol as yet another step 
in its attempt to drive me from my home so a huge office buik ing can be built on 
the block. Among the other harassments I have had to endure is no electricity for 
this month, axing and refusal to repair my front door, no buzzer systein at the 
front coor of the building so that addicts (As yet another harassment, no less than 
six builciags on the block are "drug rehabilitat‘on" centers) can enter at will, 
ciiorts to force me to remove a lock to my terrace: a technical fire violation 

so that these same addicts could enter my apartment at will, and constant threats 
by the landlord to my life and property, refusal to repair my plumbing or my roof, 
and refusal to clean the building hallways. I hope that you will see that this is 
just another attempt at harassment, this time by decontrolling the apartment so the 
landlord can set a sky-high rent forcing me to move or simply evicting me. 


_There is no question that what is designated as"Apartments 4 and 5" is in fact 


a single duplex apartment. On the third floor is a living room and a den-library; 

on the fourth floor is a bedroom, a kitchea and a dining room. There is a bathroom 
on each floor. The hallway between the floor also is part of my apartment, This 

is how the apartment was rented to me and now it has always been occupied. Morecove: 
I have spent thousands of dollars in renovations to the floor which the landlord seeks 
to cecontrol: if he attempted fairly to have me vacate the apartment, he would have 

to reimburse me for all of this. Undoubtedly, he is using this procedure to try to 
avoid such responsibility. 


I do not and did not use the premises for 'business ‘purposes. My only income for 
the entire period I have been in occupancy of the apartment (which has been since 
1965) has been from a trust fund administered in Connecticut and income from land 
located in Louisiana, 


Over 
I have read the foregoing answer and I rend ver) under the penalties provided by law that the contents thereof are true of 
my own knowledge, 


. 


It is not necessary that the forcaoing answer be sworn to but false vibuatipeue sinh hadetieaksincetins sis taidetiliataasbaanaaueeibaakeneieataiaiik 
statements may aubject you to the penalties provi'ad by baw, Uvianature of Lamiiurd Fenam)} 
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Nuvo, a (Mew dang 


I should add that for years the landlord overcharged me; Finally, I sued and 


the .atter was settled by the landlord paying me $2, 000. 00, 


The question of harassment, which I under: .nd mandates dismissal of this 
petition, is clear and has even been documented in a New York magazine article 
which I will submit at the hearing. To say I live in haif ofmy apartment but 
not the other half, that Ile - bedroom but not my living room, merel 
& 
shows the lengths of absurcis which the landlord will go to try to drive me, 
& & 
from n.; home This matter is under investigation by 


rom ; 
the Attorney-General as per annexed letter, and I trust you will keep in 
ication with that office £ dwiation of that matter~, 


rney-CGeneral 
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and many other tenants, 
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THE CITY OF NEW YORK- HDA District 2 DPR 212 
ART TT z AND ik 5 I NG MAL? \WICE Pent ¢ ce 
ICE OF I CONTROL 2 fayette St. 
New York, N.Y. 10007 
A Ne ‘ 
REPLY TO ANSWER OF TENANT 
Adéress of housing accommodations 200 East 53rd Street, Manhattan, Apt.+ -5 


The tenant alleges that apartments nd 5 are a “single duplex apartment”. 

The tenant is clearly mistaken. ‘.i4 separate leases were entered into 

for two separate apartments. Each apartment is a self-contained unit 
ntaining two separate entrances. Rach apartment consists of a 

living-room, bedroom, kitchen and bathroom on two different floors. 

There 18S no interior stai~ %y hetween said apartments. 


The certificate of occupancy annexed hercto reflects that each apartment 
is located on a different floor. The apartments are registered with the 
Local Rent Office as two separate units. A public hallway cannot be 
rented to the tenant. The leases between landlord and tenant do not so 
provide. 


The question as to the use of one of the apartments for commercial or 
business purposes was résolved by the Department of Buildings of the 

City of New york wherein it was found that the lower floor apartment, to 
wit, apartment 4 was utilized for commercial or business purposes and 
that landlord was fined by the Criminal Court for a violation arising out 
of tenant's use. Tenant was advised of this violation. 


With regard to apartment 4, at tenant's request, landlord removed the 
refrigerator and stove from said apartment. Landlord requested restora- 
tion of the refrigerator and stove to tenant's apartment upon receipt of 
the violation but tenant refused such restoration, acting upon the advice 
of his attorney. : 


The extraneous allegations of "harassment", proposed erection of anew 
building, drug addicts and other unrelate. matters was raised in an ¥7 i 
act.on insti:uted by the tenant in the Supreme Court,’ New York County. - 


This action sought an injunction against the landlord and a commercial 
tenant for the so-called “harassment" acts. Mr. Justice Frank of the 
Supreme Court denied the application. ‘ - 


The questions of failure to furnish electricity arises out of a dispute 


23 7f7- 


between this tenant and a commercial tenant. Mr. Justice Prank made 

a direction regarding this matter. A copy of the court's decision 

is annexed hereto. 

Since the receipt of the answer of the tenant to the within application, 
tenant has instituted a harassment proceeding with the principal office 
under docket number 2240-H,. 


Landlord is the lessee landiord under a long term lease which expires 
in 1993. Landlord, as has been stated to the Supreme Court, ha 
interest in any other preperty being assembled. It has no rela 
blood, family or business ties with any person, persons or entity 
assembling the area involved. 


The certificate of occupancy is c:nclusive and binding upon this tenant 
and his claim of a duplex apartment is fictitious and imaginative 


I have read the foregoing and I hereby affirm under the penalties provided 
by law that the contents thereof are true of my own knowledge. 


873 THIRD AVENUE-CORP. 
pu : 


Sol Garfihkel - Pres. 


Dated August 7, 1972 
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(FOR DISTRICT RENT OFFICE USE ONLY) 
PART C — THE ORDER 


he ev inenve inthe record, and wpon the gretuls stated in Section 1 of the Regulations, the 


nitly box marked YN" is applicabh | 


1 item 3, above, is net ocenped by the tenant as his prinuary 
ple 


ferred te 
vl the see hereby is, decontrofled 


1 ceferred nthe tenunt a: his primary resi 
therefore ORDERED that the within application be, and the » 


Neet to the 


te an item 3, ahewe, i. ecenpted 1 


une is herely denied and said bonsing 


continues to remain st v Regulations. 


referred to in item 3. ahove, is net eh 


the hensing: accenimes!ation le for decontrol pursuant to See 


} said teeing accom tation comtinues te ren Yyect to thess Regulations for the 
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ate grounds for denial f B chave. is not applicable», 
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\ HOUSING AND DEVELOPMENT ADMINISTRATION 
ALBERT A: WALSHE AdaHHMMWK Andrew ?, Kerr, Administrator 


Department of Rent and Housing Maintenance 
NATHAN LEVENTHAL, Deputy Administrator / Commissioner 


Oftice of Rent Control 
110 CHURCH STREET, NEW YORK, N. Y. 10007 


EMXUNE K241400; Deputy Commissioner 
DANIEL Ww. Joy, General Counsel 


December 15, 1972 


\ Mr. Prescott lathborne 
2C0 East 53re Street 
New York, New York 


Re: Protest Docket No. C?TA 12140 
Premises: 20C East 53 Street 
New York, New York 

Apartment No. 4 


Dear Sir: 


de are in receipt of a letter from the landlord's 
attorney acvising us that you vacated both apartments in 
the above matter (formerly designated as Apartments 4 and 5) 
and that by reason thereoz the landlord requests that your 
protest be denied. 


If it is true that you have vacated the apartments 
in question then the protest proceeding becme; noot,. 
Accordingly, please te advised that if wc co not hear from 
you by Decezber 22nd, we will assuxe that you have, in fact, 
vacated the subject apartments in which event we will issue 
an order discissing your protest in this proceeding. 


Very truly yours, 


BERTRAM SUSSMAN 
Chany £ Protest Attorney 


\ Cher Cet Ah 
by: I. Ehrlich ; 
Assistant Counsel 
IE: pe 
cc: Max Steinberg, Esq. 
6 East 45th Street PLAINTIEE 
New York, N.Y. 10017 EXHIBIT 


U. S. DIST. COURY 
S. D. OF N. Y. } 


t ; 


Bradley B. Davis, Esq. 
e 1235 Park Avenue, New York, N.Y. 10028 


. 


es 


i 
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THE CITY OF NEW YORK = 
HOUSING AND DEVELOPMENT ADMINISTRATION 
DEFAKTMENT OF RENT A? HOUSING MAINTENANCE 
OFFICE OF REnI CONTROL 
110 Church Street 
} New York, New York 10007 , 


”*, 


ence wen we we on wn ween we X 


TH THE MATTER OF THE PROTEST OF F Frotest Docket No. CPTA 12,14 


{ * D.R.O. Docket No. 20PR 212 
PKESCOTT RATHSORNE 


t : 
Applicant 


Sewer eo meme see nano eoeenee a? 4 


OF.DER AND OPINION DISMISSING FROTEST 


On October 3, 1972 the above-named applicant-tenant 


filed @ protest against an order issued on September 7, 1972 by 
| 


the District Rent Director of the Lower }anhattan ‘pesige Rent 


Office, which declared the housing accomodation known as 
Apartments 4 and 5 in the building at 200 East 53rd Street, 
: Hew York City to be decontrolled. 
On December 17, 1972 the landlord through his 


} 
} 
| 
| 
attorney notified the Office of Rent Control that the tenant 
vacated the subject accommodation, The tenant, although 
advised by the Office of Rent Control of the landlord's | 
aforesaid statement of December 17, 1972, has failed to rebut | 


- the seid allegation as to the tenant having vecated the subject 


' @++ sunodation although he was requested to file such rebuttal 
by December 22, 1972 if the eatd allegation wes untrue. There 


is, therefore, no issue to be determined ia the matter. 


City Kent Law, as amended, and the Rent Ragulat{ons promilgated 
thereunder, it is 


| 


PLAINTIFF 


EXHIBIT 
U; S. DIST. COUR! 
S. D. OF N. Y. | 


| 
| 
| 
| 
| 
| 
' 
} i : 
| Therefore, in accordance with the provisions of the ? 
| 
| 


ae Ss ae ‘6 1,9. | 


. 


is, dismissed. 


| ISSUED HEC 2 1972 


ote 


ORDEFED, that this protest be, and the same hereby | 


NATHAN LEVENTHAL 

Cornmi ssioner 
Department of Rent and 
housing Maintenance 


| 
| 
s/ Nathan Leventhal | 
| 


I hereby certify that this ts a true copy of an order 
issued on the above date. 


| 
| 
sf Joseph Bilello | 


JOSEPH BILELLO 
Certifying Officer 


‘SHE CITY OF NEW YORK 
HOUSING AND DEVELOPMENT ADMINIST..ATION 
DEPARTMENT OF RENT AND HOUSING MAINTENANCE 
OFFICE OF RENT CONTROL 


Ea Ce | 
PROTEST to The Commissioner of the Department of 
Rent and Housing Maintenance Address of Housing Accommodations 


Fe eR cccninin 


(AAA [tenant] PROTEST 


(delete inap; ropriate esignation) from an ORDER 


fanha t 
Borough of... x : Asad No... 


issued 
endl herrea Pee Goon cscaseenasteettictnaenemiscseeins 


—————— 
INSTRUCTIONS: See reverse side for advisory information. Complete all items below. 
If more space is needed, attach rider and identify by item number, 


a. |, the undersigned. am the (mieeA [tenant] and Loceupy] (delete inappropriate designation or statz- 
ment) premises number200. Bast .53.Street.(insert address of subject building), located in the Borough of 
City of New York. My post-office address 200. East..53.Streat,..New. York 
Zip Code ..... 
b. The names ey tal guest eee th net hy this Protest are as follows: 
pe Max Steinberg, Esq. 
6 East 45 Street, New York, N.Y. 10017 


c. My objections to the Order are as follows: 


I vehemently object to the order issued by the District Rent Office on September 7, 
1972, without any hearing or even any inspew.% of the prenises, decontrolling a part 
of my apartment on the ground that it is not my principa. residence end not part of a 
duplex apartment. 


Nad a hearing been held, or had anyone fron the Discrict Rent Office even bothered to 
look at my apartment, they would have found that what I occupy is indeed a duplex 
apartment and is my principal residence, as 2 Dep: >tment of Buildinge inspector 
found as per the attuched, 


Apparently, prior to my occupancy in 1966, *)». >partment I occupy was two apartments 

and designated as apartments 4 and § on the «11 ificate of occupancy. However, 1¢ was 
rented to me as one apartment and has alwas >cen so used. There fo only one entrance 
to the apartment, only one kitchen, and, \ deed, only one bedroom, The apartment is on 
two floors and therefore is a duplex. I reside /n the apartment and no where else, and 
do not and never have used the apartrer: co: ercially. mae 1966, my oriy source of 


continued or, se) heet 
‘bth Order should be [reversed] SAAUMIAAJ (delete inappropriate statement). ssieetnaatinc ) 


e. Notice is hereby served on the [landlord] [Hebi that he may within 15 days from the date of service 
of this Protest, file an affirmed answer thereto by filing the same with the Principal Office of the Office of 
Kent Control, 110 Church Street, New York, N.Y. 10007, together with proof of service of a copy of the 
answer upon the party filing the Protest. 


AFFIRMATION 


1 have read the © - act T hereby afiitm under the penalties provided by law that the contents thereof 
are true of my own bs ~ edge 


It 1 mot necessary that the foregoing be sworn to but false 
statements may subject you to the penalties provided by law. 


PROOF OF SERVICE 


‘The undersigned affirms that (s) he resides 2s No. .425.. Peak. Send Street, New York, Me. 
Borough of . pape seer « City of New York and that (s)he is over 21 years of age. 
Om the... ..Bept 1M2..,. (s)he served upon the following named 
personix) O73. mind Avenue. Cory, JAnalard. joakesindadescheshtcessbeospuiiiinagsbe say & COPY ‘ - Protest by 
depositing the same, properly en .osed in a post-paid wrapper, in the post-office letter pale ined 
a) FDR. Stations 10022. ... directed to the following nex... ' verson(s): S 
c/o Max Steinberg, 6 East. W5th Street, Mew Yorks MX. 
addresses within the State designated by them for that purpose or the place where they kept an office, between 
which places there then was and now is a regular communication by mail. 


senee gananerneees © 


I is mot mcessaey that the forcyoing be worn to but false bs a A ME Fe Ea dag 
statcments way snbject you lo the penalties pravided by law, Dated bepicmber” eee: f 


Seth all ty En (Nee reverse side) 
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‘the attached letter from the landlord's lawyer, asking to "restore the stove _ 


PROTEST OF PRESCOTT Ht, RATHDORNE 
200 East 53rd Street, New York, N.Y. 


Apt. & 


Oe SS BEET BEEBE EASES OSS SA SES OS 


income has been dividends .ri royalties from property cwned by my family in 
Louisiana, All of this could be established at a hearing which I was never 
permitted to have. 


Although “apartments 4 & 5" have been one apartment for at least the past 6 
years, the landlord never filed to change his Cert’ ficate of Occupancy es he 
should have. Now he is attempting to take advantage of his own violation of 
law by claiming that because the certificate of occupancy shows two separate 
apartments, there are in fact two separate apartments andtherefore one cannot 
be my principal residence. If anything, the landlord should be fined for not 
filing a certificate of occupancy amendment to conform to the true situation 
which, I once again emphasize, can be ovserved quite simply by inspection of 
the premises. The intent of Section 18 of the Regulations certainly was not 
to decontrol half of an integral apartment which is used as a primary residence 
In June of 1972, just after the within petition was filed, sy lawyer received 


and refrigerator” to 1 apartment. Needless to say, as ¢ the attached, my 

lawyer advised that no stove and refrigerator nad to be "restored" because I 
already had one kitchen which was all I needed. i, of course, am now aware 

that the reason for this correspondance is that the landlord wanted to show 

that there were two apartments, and one way he thought he could do this was 

showing that there are two kitchens. Needless to say, there are neither two 
kitchens nor two apartments. 


I cannot understand how the District Rent Office determined, again without 
any hearing or inspection, that "apartment 4" was not my principal residence & 
while "apartment 5" is. For one thing; apartment 5” cannot be reached except 
by going through"apartment 4". However, the latter “apartment” 4° far more 
valuable to the landlord because it is on a lower floor and °.. large 
roof-terrace. Undoubtedly that is why he sought decontrol of the sper’ sent. 


It is completely impossible to understand thr » setiose of the landlord a 
without knowing the situation on the block wi... I live. Fev soma time, mujor 

real estate interests have been accumleting property on the block in order 

to construct an office building. I am attaching herewith a copy of an article 

which appeared in New York Magazine. You will ncz= that the building where I 

live is one of the properties which have been purchased by these intereste (at 

a hearing, I can corroborate this by written documents) and moreover being at | 

a suoway corner, is crucial to this assemblage. As long as I ama rent-contro! Led 

tenant in the building with no interest in moving, they cannot complete tne 
assemblage. Therefore, they have resorted to every imaginable subtrefuge, leg 
and illegal, to drive me and other rent-controlled tenants who do not wish to 
move from their homes. In my case, it involved such matters as depriving me 
of electricity for an entire month, depriving me of any door buzzer systen, 
axing my front door, and con*inually threatening my life. The block itself 
now houses no less than 8 "drug rehabilitation” centers, and,needless to say, 
the street, which until quite recently was quite elegant, has become a haven 
for drug pushers, prostitutes and other degenerates. Those buildings where 
the developers have succeeded in driving tenants out have been “tinned”, 
them not only unsightly but a haven for addicts, mggers and rats. 


Among the procedures I have followed trying to protect my home was to fii an 
‘harassment proceeding with your office. A copy of that proceeding is sttached { 
herewith. However, while it had been filed Jong before the decontrol application | 
by the landlord, no action has been taken on it, and was not eve considered ' 
vy the District Rent Office when the decontrol application was under consider oz 
although I am advised that this harassment by itself, if proven, is suffi 
to deny this: application. - 


Moreover, in denying me even the richt to a hearing, to prove my enne, IT eli 
my fundnmental constitutional rights have been abrogated, Iv wos impocsible f 
me to prove that in fact I occupy only one apartment nnd that this procesding 
has been brow ht only because the other harasnmont motiierin have failed wean 
no one from the District Offfice allowed mo any auch o,oortunity. 


. 


> 


on 


© 


© 
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Davis PEM, _i181 


were mace to you directly, to either you or to the 
plaintiff? 3 
Well, there were ongoing conversations with Mr. 
Steinberg himself, There were in the cases I mentioned, 
I had over twenty court appearances in 1972 and tele- 
phone conversations. The nature of the statements weve 
similar to what I have testified to. I can't specify 
other than what I have told you specifically. 
Statements that were made to you when Mr. Rathborne 
was not present, did you tell Mr. Rathbome what was 
teld to you? : 
Oh, yes, yes. 
Did you ever tender rent to Mr. Garfinkel on behalf 
of Mr. Rathborne? 

TUL COURT: He testified that he did not. 
Other than in the court proceeding, there was a tender 
in one case wheve there had been a prior refusal in 
court. The rent was paid by me; otherwise, ae 
And now, with regard to -- when you came to the building 
to sce Mr. Rathborne, how did you gain access to the 
building? 
Well, at first I had to go to the corner and make a 
phone call because there was no working buzzer system 
to get into the building. That lasted for about a year. 


After June of '72, the lock was removed, I simply opened 


JERRY C. HARRIS 
206 U. &, COURTHOUSE 
PORT LANO, OREGON 97208 


Sit 


Davis 


the door to gain access to the building. 


THE COURT: I don't understand about this buzzer 


3 system. Couldn't Mr. Rathborne have installed a 


4 buzzer? 


5 A I doubt, even though he legally could under the lease, 


6 it was the landlord's obligation. 
7 Q (By Mr. Jacobs) It's the out» ide door of the building, 
8 not to his apartment? 
9 A It w:s a single coor to the street which is not only 
10 to Mr. Rathborne's apartnent, but others. 
11 THE COURT: How many places are there in the 
12 | building? 
13 THE WITNESS: There were at least three other 
4 14 places. I never explored it. 
15 THE COURT: How did those people get in? 
16 THE WITNESS: Well, Mr. Rathborne had a key. 
17 So, that's how he got in. low visitors got into these 
18 other people's apartment than by telephone calls, I 
19 have n° idea. 
20 TRE COURT: Was Mr. Rathborne treated any 
21 Gifferently than other people? 
22 THE WITNESS: I don't know the other people. I 
23 have no idea. 


24 Q Now, with regard to the lock, was there a lock on the 


Pa 25 door downstairs? 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97208 
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Davis D 18 


Until June of 1972, yes. 
Then what happened? 
Then it was removed. There was a hole in the door 
downstairs. 
Was that hole still there when Mr. Rathborne moved 
out? 
Yes. 
MR. JACOBS: I have nothing further. 
THE COURT: Go ahead. 


CROSS-EXAMINATION 


MR. STEINBERG: 


Mr. Davas, where are you residing now? 

1235 Park Avenue, New York City. 

Did you give up the practice of the profession of law? 
Yes. : 

Voluntarily or involuntarily? 

Involuntarily. 

When did that happen? 

That happened in the spring of 1973. 

Mr. Davis, in response to the Court's question about 
the number of actions instituted, by you, didn't you 
omit a rather significant action instituted in the 
Supreme Court on the same ground as instituted in this 
court? 


Not to my recollection, 


JERRY C. HARRIG 
206 U, $. COURTHOUSE 
PORTLAND, OREGON 87208 
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TENANT'S TEMENT OF VIOLATIONS — HARASSMENT Son vioacionts (NOSTICAMENTOS) 


PART 1 + aa bo filled in completely i in every case) — PART I (Debe ser Ilenada completamente en cada coso) 


L. MAILING ADDRESS OF LANDLORD: 


vame..873., Third Avenue Corps soMU-6-1582 
NUMMER AND c/o M, Steinberg, Esq.. 
REE 


% MAILING ADDRESS OF TENANT: 


xame..Prescatt. -Rathhorne............. KO PLiw5« 0100 
XUMAER ann 200 East S3rd Street 


*“§- East” 45th ‘Street — ss ecocoses] —«§.-« DER EES ..cccnccccccecsssecececsesssecsssastececsresseccsereesseeesseseecessesscessces 
Axo zircon. New. York Citys Ne » SRS | Gove ope. New. York. Citys..NeYoicccccccccccccccceece: 


2 ADORESS OF SUBJEC! Cr BUILDING: 


'4, APAKTMENT OR ROOM IDENTIFICATION 


200 East 53rd Street, New York, N. Ye > o ; #4 and #5 Rooms | Orewpaate: 
"a siesan Bice cca Saks aad Be Selah TAT ERC EE Bead ees a a 


°*Ginsert | an address where you ¢ con ee reached ri you jeave Jour present ‘eddress) 


FILING INSTRUCTIONS: An original and two copies ~f this applicatiomewoct have Parts I, 1V, Vand VI (if required) completed and 
filed tegether with atcorapanying documents, if any, with the Chief Enforcement Officer, at the address indicated above, by delivery or mail- 
img. liclore filing the application be sure to sign the original and all copies. 


PART 1] — DEFINITION OF HARASSMENT 

Harassment iv defined in the Rent Law and Regulations as any course of conduct, including the interruption oc decrease of essential 
services which interferes with a tenant in the use of Lis housing accommodation, with intent to cause such tenant to vacate his apartment or 
WAIVE MIS RIGHTS under the Rent Lave, Retaliation is defined as the removal or attempted removal of the tenant from his apartment be- 
cause such tenant has taken of proposes to take action authorized or required by the Rent Law or Regulations. 


There most be a continuing course of conduct, as distinguished from an isolated incident, such as the breakdown of the boiler or 
elevator. There evust be wilful interruption in services aud objective supporting evidence that such conduct is intended to or has resulted in 
making tenanis move from their apartments. 


This complaint of harassment is not to be made becauxe ¥ the landlord's failure to paint or decorate, or to supply heat and hot water, 
exert when it happens 2 number of times and is clearly an attempt to make you and other. tenants move out of the building. 


Versems using this form may be summoned to testify uncer oath in court or before this office in connection with criminal or civil 
avtwn tutiated on the basis of the statement contained in this statement. To register a painting complaint, file application form A-34.2P; 
fw all other service complaints, file application form A-34.2S, Complaints of violations such as overcharge, bonus, furniture tie-in, security 
deposit, ete. should be filed on application form A-GX. Appropriate forms may be obtained at your local District Rent Office. 


Fer Principal Office Use Only) 
PART iil — NOTICE TO. SHOW CAUSE : 


TO: THE LANDLORD Ii’DICATZD ABOVE: ‘ = 

This leo ctntemann of vllations (ed ty your tonane whieh; i! tren, indicates bee you are enescing mec course of conduct consti | 
tating harassment. 

Now, therefore, you are hereby cequirea to SHOW CAUSE before the Ome: af Kem Control at an informal hearing to be eomdacted 
at its Principal Offrce located at 110 Church Street, New York, N.Y on ————_—____ 9, at AM Ig 
WIHITY a fading of harassment pursuant to §YS1-1L.9 of the Administrative Code and Section 61 of the Regulations should not be made 
against the houswig accommodation aflected hy ta application. 


Chief Enforcement Officer 


Date of Maiting: ~~ 


LTtKa FOR PROVEN VIOLATIONS: Persone adjudged guilty of harassment and illegal or constructive eviction may - 
cutet (ae a etlme putiaeble by imprinvament for net more than ous yoar o¢ by a fine up te $5,000, or both. In addition, @ 
irlunetion against fut 0 violations af the Kent Law may be obtained and 0 civil fine of up to $1,000 may Se levied by the 
Adsslnieroens fer cov violaiion, 
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1, AFTER READING THE ABOVE DEFINITION YOU BELIEVE A COURSE OF CONDUCT HAS OCCURRED WHICH CONSTI. 
WUTES HARASSMENT PLEASE. CHECK AND COMPLETE ONLY THE FOLLOWING ITEMS APPLICABLE TO YOUR COMPLAINS. 
{Esta Solicitud debe ser escrita en Ingles) 

7. Date you wok A Meee es Carrent rent charged: $500 monthl 

6. Is rent beme accepted? yes & nO * : Are receiy . being given? yes OC; no X)- 

9 Give total sewter of apartments (units) in building: ocewyic¢ —__ 4 vacant 
10. If there are vacant apartments (units), indicate whether they are locked, boarded up or being altered: 

11. Have you Leen notified that the building is scheduled for demolition or alteration? yes &; no 0) 

12, Is a “work permit” from the Department of Buildings on display? yes Oi no &. 

13. Is there a tenant's committce in your building? yes 0; no CF li *yes, indicate Name, Address and ‘lelephouwe Number of 


the Chairmaa of the Committee. 


14. Ace you eidlang w testify in court against your landlord? yes aco O. 


PART V — NATURZ OF HARASSMENT COMPLAINT - 
(Mark X in appropriate box and give specific details, such as dates, adie acts or statements made by your landlord o¢ his 
agent which you claim were intended to harass you.) 
1S. CO | was offered $. 
be (date) 


Set He D Siidisatronicllietnnatamose 


197 a0 


to vacate my apartment 


16, a. OC 1 was threatened with eviction if 1 refused to vacate my apartment. ». 3% 1 was told that essential services would not be provided. 
¢. O 1 was otered another apartment = d. () After I refused the offer, the services were decreased. 
e. CO After I refused the offer, 1 received threats-of eviction from (name) (State details ia Part V1). 
17. CO f was served with legal dispossess papers (attach copy 
a. 29 I retamed a lawyer. Give name and address_ Dra a Ee oe ay ee Se et 
b. O Claim against me is untrue for the reasons set forth in Part V1, also give status of legal proceeding. 
18 O My landiord is retaliating against me because: 
a. CO | filed tie following applications with the Office of Rent Control: ; , 
Docker No. Date 4 : * Disposition 
b. 4 8 Sled complaints with the Odlice of ¢ “anle » abene cement ER Oe eee, ee 


a 
simet yDeveribe by nature and date of action taken by you against landlord in art vay 

. have bees illegally evicted, “locked-out™ or otherwise excluded from my apartment. mi 

20. mgr Personal property in my apartment has been damaged, destroyed or removed by: 
a. (XC Landlord of agent. b.20) Lack of adequate security in building. ~- ¢ 0) IMegal eviction of tenant. 

219@ Did sg take Af you propose to take any iegal action against your landlord for the illegal eviction or damage to your property? 

yes XS 
22. OF Landiord has intentionally decreased, withheld or interrupted the following essential services: heat P§; hot water [; cold water 0; 

peg @: superintendent of janitor ¥); garbage X); or clevator ( Give date and duration of cach interrupted service ia 


PART Vi —= FURTHER STATEMENT OF TENANT (OTRAS DECLARACIONES DEL INQUILINO) 


The reason, Ppehsve? ort o increditic harcesment being imposed upon me is that 
the block on which I live is being assembled for an office building, The apartment I 
occupy is in a key building because it is at the corner of 53rd street and third. avenue, 
Since each building is "bought" by a different nominal landlord, it is not easy to prove 
the assemblage. However, it has been shown in New York Magazine of August 30, 1971, 
“my building being in fact one of those purchased by the speculators, On the block, there 
are many boarded-up buildings and no less than six “drug rehabilitation” centers which 
is one of the major weapons used by asserablers to deterioraté a block so that tenants 
—will_be_forced_: _ 


§ taney eves Gar Comeapians wed 8 ene atiben eaten Son peatiaes pemrsted Oy tow Cat dhe geutenlp Harel ae Gee of ay een haseienee 
Hevhaw enajuoent ole try qe tar tethe fe autrectinate tape toMteniae te Wien ‘ 
ts best ennne nt te bee bo ante te shate~ 

ments may subject you to the penalties provided by low, - 


No a necesari~ que eh documenie sea bajo faromente; th emt si gig [rr 


declurecioncs ecromcas pueden resulter em wm delite > 
Dated (Petha)...ccseeesseereereessesserseeeeesssecssenecenee 197.00 


ba ley. 
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I will list only the most major harassments which I have suffered; in fact, virtually 
my entire life in the building has become a harassment, 


(1) Although my lease specifically required it, and although I understand it in any event 
is required by law, there is onlv a single door to the building with no buzzer 
connection to the apartment. Therefore, either tae door is locked, in which event | 
cannot admit visitors to my apartment, or it is open in which case drug addicts and 
other degenerates cin and do wander into the building. 1 have no control over whether 
it is locked or opened. Moreovor, part of my apartment is a roof-terrace which 
opens directly upon my living room; recently, th. landlord has instigated the fire 
department to file a violation against a lock I have at the top of a staircaee leading 

to the terrace. I do not know the technicalities of the fire law, but I do know that 
the landlord has filed this coinplaint because if I have to remove the lock there will 
be direct access from the street to my apartment to anyone who wishes to enter, 
simply by walking in through an open front door, walking up the staircase to my 
terrace, and entering through the terrace door. 


(2) For tais entire month, my electric seiaiang has been shut off. I called Con Edison, 
but they said there was no wiring problem, that the problem was the landlord's domain, 
The fuse box and other essentials to provide me with electricity are in the landlord's 
possession. , 


(3) Several weeks ago, my front door was axed. I asked the landlord to repair it, 
but he refuses to do so. On several occasions since, I have found kitchen grease 

poured all over my front door. This undoubtedly is being done to harass me, but I 
cannot prove it because the unlocked front door means everyone can wander in and 
out of the building as he pleases. 


(4) On many, many occasions the landlord has threatened my life if I do not move 
out of the building. I have witnesses to a number of these occasions, 


(5) My plumbing is defective ont my roof is leaking. The landlord refuses to make 
any repairs. 


(6) Because of the strange way the building is constructed, the front door to my 
apartment is on a different floor than my apartment. Therefore, by terms of the 
original lease, the landlord was required to install a speaker system from that 

door to my living room, That speaker has been broken for months but Hi the landlord 
has refused to fix it. This, of course, is a different door than the front door to 

the building where such a system, although required sas never been installed, 


(7) The halls in the building are virtually never. denned and garbage piles up on 
the sidewalk outside. . 


| 


(8) I have been receiving mysterious telephone calls at odd hours of the night. 
Because of all of the above other harassments, I suspect my landlord although I 
cannot prove this, I know that this is a method routinely used by landlord trying to 
drive tenants out of buildings. 

' 
I do hope that the rent commission will give me some assistance. All I am asking 
is that I be# allowed to live in my apartment in relative peace. I know, however, that 
the landiord has no intention of allowing this because he wants me out of the building, 


and vay your ~~’ atance gan guetees:s me... EGP COPP RATER GRA 
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HOUSING AND DEY =ZLOPMENT ADMINISTRATION 


ANDREW P. KrkR, Adn inistrator 


Department of Rent and Housing Maintenance 
DANIEL W. JOY, Deputy Administrator/ Commissionse 


Office of Rent Control 
110 CHURCH STREET, NEW YORK, N.Y. 10007 


CARL a. Hots, Deputy Comunissioner ( Acting) 
HARRY MICHELSON, General Counsel 


November 12, 1973 


Prescott Rathborne 
200 E, 53rd St. y 
New York, N.Y. 


Re: Landlord: 873 Third Ave. Corp. c/o M. Steinberg, 
Case Noe: 2240-HL Esq. 
Premises: 206 E. S3rd St. N.Y.C. 


Dear Tenant: 


We are in receipt of vour comolaints that 
you have suffezx:d harassment »y vour landlord. We 
trist that the situation has been resolved. Powever, 
in the event that it is continuing, please contact 
the undersigned immediately. If we do not hear from 
you within the next seven (7) days we shell pres:ma2 
that no further legal enforcement action is required 
and we shall close our file. 


Thank you for caliing our attention to this me-ter 
Very trily vours, 


VICTOR SRAU'STEIN 
Acting Chief Enforcement Attorney 
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survival Gardcns w.s lecated at 200 xzot 53rd Strect. 
Ita unique and usparclleled achievenent was to experiment \ 
and grow @)] kinds of cutdoor planta and to ensure that 
they survived. , 

Survival Gardens exisied primarily due w %:.¢ relative} 
ly favorable enviroamental cond tions. it wis in a pio~ 


tectca area excellent for plant ovreeding. Strong winus 
were sercened out by tuildings opposite ani adjacent to it. . 
Yeuperatures in the erca were warner tran those of Central 
Park and Long Island because of the near abusrded during 
tne day by the ouildings. vainfell wag sufficient, but en 
eutonatic sori:ker device was «1so employed to easure that : 
the plants reccived the proper amount of water during the 
@iy seaesns. sicin uid not come down heavily and destruct 
ively onto Survival Cariens as the adjacent ouilding. pre- 
vented such natural disasters. 
poet impressive , perangs, 15 the t:.c fact that uncer 

nornul coriivions plants cowceen sones4, 5 ana 6 of the 
Plent dardincss ap can tivive in New York City. Sut in 
Survival Cardens, plants of zones 2,5 and 7 Lnowen Lantas- 
tig croviing resulis. 

; its, uthberne had o fine and e.re collcctiox of plants. 
fie dia not only nave woody planis but zlso a collection 
of wsnanls, bienminals and percanisis as well as ferns 
collected from different parii of the country and of the 


ne 


wouud. ss ; 

Whe interioy of the building had two ¢l sscd sunroofs 
Waten provided &4deal lighting for indoor plents. Oace inside, 
é “Serent spicies and varietics of climbing and creeping 


t 
vy nos preseated @ spectacular view. At night, the vincs 
co.a be seen through the glass roofs from the bedroom, a 
ae ! 
. — x i 


> os pi irtete } 


~ 


I hee 


living room,iwo uglis end kitchen when 
The vines had becn ae tnats and. ere fal 
years of patient and loving 
person] interes. in hortica. 
a trementous wsount of tise 
and  cadiiconch iach rs hinself with nis ve; 
ology was an im:ostant cones. 
rent vital pir 
NY GeEAeTrs 
the dict of was little wonder 


Raven infovined 


graovuing evervyihing in 


quence in the Front row of redwood boOxXCcS $acins 
Flowers bloomed as early as Sebruary 44th, «nils whe dap- 
anese witchhazels are one of the last shrubs to flower in tre 
year. 
survivel varcens was conceived and nurtured on 
bare viack spot on a second floor. Il% was @esigned 
the Goninant concrete walls in the area and to precent a 
refresning contrast %o the whoie neignoorhood. 244 lincar 
feet of tne best red wood and 24 tons of ‘top soil were usea 
in its construction besides decorative items, tecl pipes, 
an: bluestone floorirg. she installatiow was a ah a selene 
task. an illustration will snow tne work involved. or 
after oeing cut into the proper discensions every 
the reiwood boa ard pad to be handserewel at intexvals 
aes to ensure support for the go1l jeressure 1t neld 
thererore, each G feet by @ fect bowrd nad to be 
cued 430 tincs.e 


“ie hy \ 


ae ue 


oye ne . ih 


47% 
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purvival eveardens toon Great paras 


4ye@ maintainence of 
and trouwle. 
rresueatly to sceure tc soot re sults in foliaw¢ Growtne 


ehrubs 2.4 97271 trees had tobe pruned 


Anwuals were renovea an tae olcomins peracas were over £0 


that otler Mloweraag plants co Jd tnrive with best Yecults. 


ahe unpanene-siyle ree garacn ; 805 


festure OF JUYvived ottPeens. x2.xotic ferus oterannie!) tre 
entire periznery of tne pool. waver AY1IOPEed Sown US TnoULA 
rom &@ .OouUNnTeLN-S1de. gts 


1% Were Nature $} uk Gc ryg hg 
gentle triexie leat a SuLvie aura or quictude to the wnole 


enviro:n:...cntl. 


para! 


31010,;1¢aL control of lsaseets wag practased in wuirvival 


uardens. ane Prayamws: «.ontia was lucroduced as lt preyea On 
Over auseCTS buat caused damage to tne vegevataon, sahis 
naturnl vaLuace’ theory was complemented by the inot 
blue lijrnts so és nov to 


rseeticides were u.ed to prevent 


OF neCOu-werte and neon- 
the evening. Arsenical i: 
the shade and ornamental plants from injury. 
fhe plants that were used at Jurvival Sardens playei 
¢“ smell part in supplying oxygen to living creatures in 
the neifnboring areas. 
It is almost impossidle to cite the replacement value 
ef the the total collection of Survival Gardens. It took i! 


five avs in the making and is an irreparable loss for 


ic 


nature 


ve 
* 


ee 


allation 


attrects in 


»vers and everyone alike. 
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"| October 21, 1974 
11:00 a.m. 
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4 | MR. JACORS: Good morninc. 

5 MR. STEINBERG: Good morninc. 

6 THE COURT: Good morning. Are you ready? 

Y i | MR. JACOBS: I am ready, Your Honor. 

8 THE COURT: Where are all your witnesses? 

94 MR. JACOBS: Your Honor, I want to ask at this 

10 time ebout your outlined procedure of uncerlinino all the | 


11 | portions of the depositions of ry client that I submit 


12 is relevant. The problem I have is with adding other things 


| 

13 | to that continuity. 
| 
| 


14 TUE COURT: 

15 MR. JACOBS: 
16 | THE COURT: 

17 MR. JACOBS: 
18 : at the deposition. 

19 THE COURT: 


20 by deposition. Go ahead and put on your witnesses. I con't 


21 want any stalling. 


22 MR. JACOBS: 
23 | in today. 
24 THE COURT: 


25 MR. JACOBS: 


What time? 


MORNING SESSION 


I have read the depositions. 


Yes. 
I have read all the depositions. 


But I did not examine my client 


You don't neec to cover things covered 


I have eicht other witnesses cominc 


I have three others coring in this 


JERRY C. HARRIS 
206 U. S$. COURTHOUSE 
PORTLAND, OREGON 97205 
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—————— SO 


1 mornina,. 


e 2 THM COURT: I will let you call them all; but, 


you are not going to go over thinas covered in the 
deposition. This case is goine to be finished this 
afternoon. 

MR. JACOBS: I should hope so, Your Honor. 
My client will give us the broad picture. The other 
people will testify in smaller areas. I mean both of them 
are short witnesses. But I think I should be able to go 
forward. 

WE COURT: I am going to let you put on your 
witnesses. I don't want a lot of irrelevant testimony 


and repetition. I worked for hours yesterday reading your 


Gepositions. I don't want to hear the sare thing again 


this morning. 


MR. JACOBS: I will atterpt not to qo over those 


same things. 


THE COURT: Do you want to make an opening 


statement? 
MR. JACOBS: Yes, Your Honor. 


Ti. COURT: Go ahead. 


MR. JACOLS: It is our position here, Your Honcr, 


that plaintiff, who was a resident of a rent control 
apartuent in the city of New York -- by that, I mean he was 


in an apartment which, although oricinally he only had a 
JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 
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25 


Finally what happened was in the action 
that was brought on the air conditioning, the attomey for 
the plaintiff, who will testify, asked the judge for an 
order directing thet there be access to the basement for 
the repairs to be made ---- 

MR. STEINBERG: Would you mind repeating that, 
sir? 

MR. JACOBS: In the proceedings that had been 
brought ---- 

THE COURT: That lawyer will be here to testify? 

MR. JACOBS: Yes. 

THE COURT: What time is he coring? 

MR. JACOBS: He will be here at two o'cle:::. 

THE COURT: You had better telephone him and tell 
him to core in early. I told you yesterday when you run ovt 
of witnesses, you close your case. 

MR. JACOBS: Your Honor, I have four witnesses 
for this morning. 

THE COURT: If you are satisfied, that's all 
right with me. 

MR. JACOBS: Now getting back to the electricity, 
finally when the court ordered access by the repairman who 
was hired by the plaintiff went down to the basement ~- 

Your Honor, as Mr. Steinberg stipulated, the repairman founc 


that the electricity had been tampered with. 


JERRY C. HARRIS 
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THE COURT: Yes. 

MR. JACOBS: Yes, Your Honor. 

THE COURT: I have been trying to get you to 
prt them in. I talked to you last week. I wanted 
you to put all your exhibits in. 

MR. JACOBS: What does Your Honor mean by put 
them in? 

THF COURT: Offer them right now. I don't have 
the time *» be handing each exhibit to a person 
individually. That's why I asked you to come in 


last week. You assured me everything was all risht; 


the case was ready to go. We dicn't get the statencn 


Se 
aoe 


We only got partial statements. They came to ry hetel 


yesterday. 

MR. JACOPS: I offered tentative statements of 
violations; Exhibit 48, an answer of Bradley Davis 
in a proceeding 873 Third Avenue against Prescott 
Rathborne; the order to show cause in the proceedinss 
in the Munchtime case, Exhibit 50, the petition to 
Gecontrol, Exhibit 51: the answer of the petitione:, 
the tenant to the decontrol procecdings, Exhibit 52: 
the reply of the lanclord, Exhibit 53; the decision 
of the hearings exariner, Exhibit 54; the answer o° 
the landlord to the appeal or protest of the tener, 


55; a notice of stay of the order upon filinc of thx 


« 
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ae, Sy 
protest, Exhibit 56; a letter from the Housing and 
Development Department after Decerber 15, 1972 to 

Mr. Rathborne, 57; an order and opinion dismissing 

the protest, dated Decenber 29, 1972, Exhibit 58. 

THE COURT: How many more have you got? I 
think we had better postpone this until tomorrow 
morning so you will have en opportunity to put all 
these things in the docuwnients and give them to counsel 
and let him object to any one he wishes. 

MR. JACOBS: Your Honor, these are all cocurents, 
Yous Honor, that were procuced prior to trial. 

THE COURT: I don't care about that. I told you 
what to do. I said I wanted you to list each and 
every exhibit that you had and give them to counsel 
so he would know which ones he wanted to object to. 

I am not condoning what Mr. Steinberg does. I think 
he is a difficult person. Bul, you are a difficult 
person also. I can see why this case went on the way 
it did because you tvo people are at each other's 
throat. Neither one wants to abide by the rules 

of the Court. You have refused tine and agcin to 


abide by the rulines thet I have made, so hac 


XI re2d the deposition of Mx. Rathborne where 


25 he questions the risht of a lawyer to ask him these 
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questions. Time after time he took a legalistic 
attitude. Why don't you try the case like a man 
instead of doing it the way you have been doing 
all along. 


MR. JACOBS: I took a legalistic attitude? 


THE COURT: Your client did. Look at the deposi- 
tion. Day after day he refused to admit certain things 


2 true. Day after day he couldn't understand what 


the questions were. I can see he is a difficult 
person. 

MN. JACOBS: Your Honor, if we could go ahead, 
I have one more witness, Dr. Casarino. We can take 
the testimony. As far us the exhibits go, Your 
Honor, I will present ther to your chambers. I 
listed these exhibits. They were all on my list, 
every one. 

THE COURT: I haven't cot that list. 

MR. JACOBS: It was in my order, Your Honor. 

THE COURT: Did you present it to Mr. Steinberg 
for his approval? 

MR. JACODS: Your Honor, every single one of 
these were shown before. 

THE COURT: Mr. Jacobs ---- 

MR. JACOES: He is not ebjectine to any of thi 


Your Honor. Most of them are court cocurents. 
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THE COURT: Why are you wasting my time and 
calling out the names of each of these Cocurents? 
Why dicn't su put them in at the beginning of the 
Case the way I have been asking you to do? 

MR. JACOUS: Your Honor, I have tried a lot of 
cases. I don't know -- how do you put everything 


in at the beginning of the trial? 


THE COURT: You mark them and be back here tororrc) 


morning. Iwill try the rest of this case. con't 
like this kinc of business. 

MR. JACOBS: I am prepared to continue now. 

THE COURT: You are not preparee to continue 
now because I heve askec you to co things and you are 
arguing with me. You are telline me that I don't know 
how to try a case. Young man, I have been trying cases 
for 25 years. ‘'yhen I ask you to do certain things, 
I expect you to do it. 

MR. JACOBS: I apologize if I did anything wrong. 
I thought this is what Your Honor wanted. I'm sorry. 

THE COURT: You ask him any questions you want. 
He has a statement here. I read his statement. I 


have read all the exhibits. I have read ali the 


veposition What else do you want? 
MR. JACOBS: Your Honor, one thing about 


Steinberg, you know, he has the opportunity te 
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TUE COURT: All richt. 

MR. JACOBS: Thank you. 

THE COURT: You have taker a lot of extra time. 
This was not what we understood. This case might 
go over. f it doesn't finish tonight, I want 
you back tomorrow at 8:00. 

MR. Ji.COBS: No problem. I will be here. 

MR. STEINBERG: May I ask Your !Yonor, if ry 
memory server me riacht, you said something about stay- 
ing late. If you are not coing to stay late, I ha’ 
a businessman I would like to discharge and tell hin 
to come back tomorrow. I would like to call him 
first. 

THE COURT: You can call him first. How long 
will your witness take? 

MR. JACOBS: Probably five or ten minutes, Your 


Honor. 


THE COURT: I am goinc to let you put him on later 


Mr. Stcinbery, call your witness. 
MR. STEINSERG: The defendant woulc call Ir. 


Avolon. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK | 


PRESCOTT H. RATHBORNE, 
Plaintiff, 


~against- 
73-Civ. 612 


CITADEL MANAGEMENT CO., INC., URBAN 
RELOCATION CO., INC., INC. S. GARFLNXEL, 
EDWIN J. GLICK{AN, ODYSSEY HOUSE, INC., 
873 THIRD AVENUE CORP. and SALBIAN 
REALTY CO., INC., 


Defendants 


September 24, 1974 
New York, New York 


BEFORE: 


The Honorable Gus J. Solomon, Sr. Judge, Sitting 
By Special Assignment in the Southern District of New York. 


APPEARANCES: 
Mr. Heward L. Jacobs, of Attorneys for plaintiff. 


Mr. Max Steinberg, of Attorneys for defendants. 


oe&&¢ 2 @ @ 


THE COURT: Judge Brieant assured me the parties would be 
ready on short notice. Now you cell me that he informed you 


that you would have some time. The case is not ready to be 
tried. A Judge has the obligation to see to it that lawyers are 
prepared at the trial. | 
I am going to ask Mr. Jacobs, who represents the plaintiff, 
to prepare and present to Mr. Steinberg not later than Thursday, 
October 3rd, the following information: 

First, a statement of the facts upon which plaintiff asserts 
jurisdiction against the defendant. 


Second, the facts which he believes the defendant should 


admit. 
Third, plaintiff's contentions of fact. This will be Limitex 
to the second cause of action. The first cause of action was | 
dismissed pursuant to stipulation. | 
Fourth, the platnttfe's contentions of law. 
Fifth, all exhibits plaintiff proposes to offer at the 
trial. 


Six, plaintiff's stateuent on the issues of fact. 
{ 


ZO 
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Seven, plain’ tf 's statement on the issues of law. 

Eight, a list of witnesses whom plaintiff proposes to call 
at the trial together with a statement of the testimouy of each | 
witness. In other words, on the statement of Mr. Rathborne, I want 
a full statement of his direct testimony just as he would give it 
on the witness stand. In lieu thereof, Mr. Jacobs my underline the 
portions of the deposition of Mr. Rathb.rne that he proposes 
to offer at the trial and Mr. Steinberg will underline the 
portions he wishes to offer. If there is additional infor- 
mation, of course, it musi be done by narrative statement. 
The same procedure should be followed on the other witnesses 


like Allen, Johnson etc. 


The plaintiff should set out the qualifications of his 
experts. 

Within one week after Mr. Steinberg gets th’ information, 
I want him to set out: 

First, any objection he may have to the jurisdictional 
facts and what he believes those facts are. 

Second, any objection he may have to the proposed agreed 
statement of facts and any additional facts which he believes 
plaintiff should stipulate to. 

Third. he ‘ould set out the defendant's contentions of 
fact and law. 

Fourth, he should set out the issues which he believes the 
Court must determine if they are different from those set out 
by the plaintiff. 

Fifth, the defendant should set out the names of each of 
his witnesses and the testimony of those witnesses just as I 
required the plaintiff to do. 

Both counsel should’ also set out the exhibits which they 
propose to offer and the objection which either one has to the 
exhibits offered by the cther party and the reason for those 


objections. 
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Withiu th-ee days thereafter, the plaintiff should set 
out any objections ‘e may have to the affirmative matter: set 
out in the dafendant’s answer together with any objections he 
may have to the exhibits which the defendant proposes to offer. 

If either the plaintiff or defendant believes he is 
entitled to a summary judgment or dismissal or if the defendant 
believes the plaintiff has failed to assert a claim upon which 
relief can be granted, appropr! -e briefs should be filed. This 
should be done not later than five days after plaintiff has 
replied to the answering information of the defendant. 

If you will do these things, you will be prepared for trial 
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